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Subject: By Resolution, Approve and Further Recommend City Council Approve an
Assignment Agreement with Ameresco Half Moon Bay, LLC, and Their Lender for
the Ox Mountain Landfill Power Plant, and Delegate Authority to the General
Manager to Sign

RECOMMENDATION

By resolution, approve and further recommend City Council approve an assignment agreement
with Ameresco Half Moon Bay, LLC, and their lender for the Ox Mountain Landfill Power
Plant, and delegate authority to the General Manager to sign.

BACKGROUND

On January 24, 2005, the Public Utilities Board (Board) adopted Resolution No. 4656
approving an agreement between Ameresco Half Moon Bay, LLC (Ameresco) and Alameda
Municipal Power (AMP), formerly Alameda Power and Telecom, for the purchase of
renewable energy from a proposed landfill gas generating project located at the Ox Mountain
landfill in Half Moon Bay, CA. The agreement was subsequently approved by the City Council
on February 1, 2005, as the agreement had a term of 20 years, and the City Council must
approve agreements with terms longer than 15 years. The power purchase agreement (PPA)
was officially executed on February 2, 2005.

The Ox Mountain landfill gas generator has an installed gross capacity of 10.4 megawatts
(MW) operating as a baseload energy facility. AMP’s 50 percent project participation share is
5.2 MW of power. The Ox Mountain landfill gas generator became commercially operational
in 2009, and will terminate in 2028.

AMP and the City of Palo Alto (Palo Alto) are the two buyers of the full electricity output from
the Ox Mountain landfill gas generator with power production shared equally under the terms
of two separate, but identical, PPAs with Ameresco. Both AMP and Palo Alto maintain rights
that require approval of any assignment of the agreement with written consent, although such
consent is not to be unreasonably withheld or delayed.
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DISCUSSION

On August 3, 2023, Ameresco informed AMP staff of their request to assign this agreement to
their lender, HA RNG 1 LENDER LLC, for use as collateral on a loan for Ameresco’s new
business activities. The loan is unrelated to the potential expansion of the Ox Mountain power
plant. The form of the assignment is a separate assignment agreement, attached in Exhibit A.
The power plant will revert to the lender only in the case of a default on the loan.

According to Section 10.1 of AMP’s PPA with Ameresco, attached in Exhibit B, “The rights
and obligations of this Agreement may not be assigned by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed.”

As part of the review of the proposed assignment agreement by AMP’s legal counsel, multiple
sections were identified that could potentially limit AMP’s rights and remedies contained
within the PPA. AMP’s counsel proposed new language that strengthened all such sections,
ensuring AMP’s rights and remedies, as well as Assignee’s obligations, would remain with the
assignment of the contract. Importantly, AMP also retains the ability to reasonably determine
that the Assignee has the technical and financial capability to perform the obligations of the
PPA prior to the transfer. The final assignment agreement is the result of negotiations between
AMP, Palo Alto, HA RNG 1 LENDER LLC, and Ameresco.

FINANCIAL IMPACT

There is no financial impact.
EXHIBITS

A. Assignment Agreement

B. Power Purchase Agreement

C. Resolution Recommending City Council Approval of Assignment Agreement and
Delegation to the General Manager to Execute Said Assignment Agreement



CITY OF ALAMEDA
PUBLIC UTILITIES BOARD

RESOLUTION NO. 5220

RECOMMEND CITY COUNCIL APPROVE AN ASSIGNMENT AGREEMENT
WITH AMERESCO HALF MOON BAY, LLC, AND THEIR LENDER FOR THE OX
MOUNTAIN LANDFILL POWER PLANT, AND DELEGATE AUTHORITY TO
THE GENERAL MANAGER TO EXECUTE SAID ASSIGNMENT AGREEMENT

WHEREAS, the Public Utilities Board (Board) recommended City Council
ratification of the Board’s action to authorize the execution of a power purchase agreement
(PPA) with Ameresco Half Moon Bay, LLC (Ameresco) for delivery of power from landfill
gas generation on January 24, 2005, pursuant to Resolution No. 4656; and

WHEREAS, City Council approved the PPA with Ameresco on February 1, 2005;
and

WHEREAS, Ameresco notified Alameda Municipal Power (AMP) of their request to
assign this agreement to their lender, HA RNG 1 LENDER LLC, for use as collateral on a
loan for Ameresco’s new business activities; and

WHEREAS, Section 10.1 of the PPA requires AMP’s written consent of the
assignment, although such consent “shall not be unreasonably withheld or delayed”; and

WHEREAS, Ameresco’s lender proposed a separate assignment agreement, which
AMP’s legal counsel has reviewed and negotiated modifications to maintain AMP’s rights
and remedies as well as Assignee’s obligations as written in the PPA; and

WHEREAS, the City of Palo Alto, an equal member of the project, has also reviewed
the assignment agreement and plans to move forward with its City Council’s approval,

NOW, THEREFORE, BE IT RESOLVED that the Public Utilities Board of the City
of Alameda approves and further recommends City Council approve the assignment
agreement with Ameresco Half Moon Bay, LLC, and their lender for the Ox Mountain
Landfill Power Plant, and delegate authority to the General Manager to execute said
assignment agreement.

Approved as to Form

By: IS]

Lonnie Eldridge
Special Counsel
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	1. Definitions
	2. Assignment and Agreement
	(a) Consent to Collateral Assignment.  The Undersigned (i) is hereby notified and acknowledges that the Lender has made extensions of credit to the Assignor, pursuant to the terms of the Loan Agreement and other agreements and documents related theret...
	(b) Subsequent Owner.  (i) The Undersigned agrees that, if the Lender notifies the Undersigned in writing that it has foreclosed on and taken assignment of the Assigned Agreement, or assigned or sold the Assigned Interests or any portion thereof, then...
	(c) No Amendments.  The Undersigned agrees that it shall not, without the prior written consent of the Lender or Subsequent Owner, (i) sell, assign, encumber or otherwise transfer any of its rights under the Assigned Agreement, other than in accordanc...
	(d) Right to Cure.  The Lender may cure any breach or default by the Assignor under the Assigned Agreement.  In the event of a default by the Assignor in the performance of any of its obligations under the Assigned Agreement, or upon the occurrence or...
	(e) Limitations on Liability. The Undersigned acknowledges and agrees that neither the Lender nor a Subsequent Owner will have any liability or obligation under the Assigned Agreement merely as a result of entering into this Agreement, nor will the Le...
	(f) Delivery of Notices.  The Assignor shall deliver to the Lender, concurrently with the delivery thereof to the Assignor, a copy of each notice, request, or demand given by the Undersigned to the Assignor pursuant to the Assigned Agreement relating ...

	3. Payments Under the Assigned Agreement
	(a) Payments
	(b) No Offset, Etc.  All payments required to be made by the Undersigned under the Assigned Agreement will be made without any offset, recoupment, abatement, withholding, reduction, or defense whatsoever, other than those allowed by the terms of the A...

	4. Representations and Warranties of the Undersigned
	(a) the Undersigned (i) is a department of the City of Alameda, a chartered city and municipal corporation in the State of California, (ii) is duly qualified, authorized to do business on, and in good standing in every jurisdiction necessary to perfor...
	(b) the execution, delivery and performance by the Undersigned of this Agreement and the Assigned Agreement have been duly authorized by all necessary corporate or other action on the part of the Undersigned and do not require any approvals, filings w...
	(c) with respect to the Undersigned, each of this Agreement and the Assigned Agreement is in full force and effect, has been duly executed and delivered on behalf of the Undersigned by the appropriate officers of the Undersigned, and constitutes the l...
	(d) there is no legislation, litigation, action, suit, proceeding or investigation pending or, to the Undersigned’s knowledge, threatened against the Undersigned before or by any court, administrative agency, arbitrator, or governmental authority, bod...
	(e) all governmental approvals necessary for the execution, delivery and performance by the Undersigned of its obligations under the Assigned Agreement have been obtained and are in full force and effect, except those governmental approvals routinely ...
	(f) Assignor has performed all of its obligations under the Assigned Agreement in all material respects, and neither the Undersigned nor Assignor is in breach or default of any of its obligations thereunder beyond any notice and cure periods (nor has ...
	(g) to the Undersigned’s knowledge, there are no facts entitling the Undersigned to any claim, counterclaim, offset or defense against Assignor with respect to the Assigned Agreement;
	(h) Assignor does not owe any indemnity payments or other amounts to the Undersigned under the Assigned Agreement, and the Undersigned is not aware of any existing counterclaims, offsets, or defenses against the Assignor under the Assigned Agreement; and
	(i) all representations and warranties made by the Undersigned in the Assigned Agreement were true and correct in all material respects on and as of the date when made and, except for those that by their terms speak as of a specific date, are true and...

	5. Miscellaneous
	(a) Notices.  Any communications between the parties hereto or notices provided herein to be given may be given to the following addresses:
	(b) Governing Law and Venue.  This Agreement (i) will be governed by, construed, and enforced in accordance with governing law of the Assigned Agreement, and (ii) is subject to the venue provisions of the Assigned Agreement.
	(c) Counterparts.  This Agreement may be executed in any number of counterparts, each of which when delivered (including electronic delivery in Portable Document Format (.pdf)) is an original, but all of which together constitute one instrument. Each ...
	(d) Headings Descriptive.  The headings of the several sections and subsections of this Agreement are inserted for convenience only and do not in any way affect the meaning or construction of any provision of this Agreement.
	(e) Severability.  Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction will, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provision...
	(f) Amendment, Waiver.  Neither this Agreement nor any of the terms hereof may be terminated, amended, restated, amended and restated, supplemented, or otherwise modified except by an instrument in writing signed by the Undersigned and the Lender.
	(g) Successors and Assigns.  This Agreement is binding upon and benefits the Undersigned, the Lender, and their respective permitted successors and assigns.
	(h) Third-Party Beneficiaries.  The Undersigned and the Lender hereby acknowledge and agree that Secured Parties are intended third-party beneficiaries of this Agreement.
	(i) Refinancing.  The Undersigned agrees and acknowledges that the loan and other secured obligations under the Loan Agreement may be refinanced, extended, renewed, or replaced from time to time pursuant to another bank financing, an institutional fin...
	(j) Further Assurances.  The Assignor and the Undersigned hereby agree to execute and deliver all such instruments and take all such action as may be reasonably necessary to effectuate fully the purposes of this Agreement.
	(k) WAIVER OF TRIAL BY JURY.  THE PARTIES HERETO HEREBY WAIVE TRIAL BY JURY IN ANY ACTION BROUGHT ON OR WITH RESPECT TO THIS AGREEMENT.
	(l) Entire Agreement. This Agreement embody the entire agreement and understanding between the parties hereto and supersedes all prior agreements and understandings relating to the subject matter hereof.





