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SERVICE PROVIDER AGREEMENT

This SERVICE PROVIDER AGREEMENT (“Agreement”) is entered into this  day
of September, 2022 (“Effective Date”), by and between the CITY OF ALAMEDA, a municipal
corporation (“the City™), and KIMLEY-HORN AND ASSOCIATES, INC., a North Carolina
corporation, whose address is 1300 CLAY STREET, SUITE 325, OAKLAND,
CALIFORNIA 94612 (“Provider”), in reference to the following facts and circumstances:

RECITALS

A. The City is a municipal corporation duly organized and validly existing under the laws of
the State of California with the power to carry on its business as it is now being conducted under
the statutes of the State of California and the Charter of the City.

B. The City is in need of the following services: On-Call Complete Streets Engineering
Services. City staff issued an RFP on June 23, 2022, and after a submittal period of twenty-six
days received Twelve timely submitted proposals. Stafl reviewed the proposals, interviewed
qualified firms and selected the service provider that best meets the City’s needs.

C. Provider possesses the skill, experience, ability, background, certification and knowledge
to provide the services described in this Agreement on the terms and conditions described herein.

D. The City and Provider desire to enter into an agreement for On-Call Complete Streets
Engineering Services, upon the terms and conditions herein.

AGREEMENT

NOW, THEREFORE, in consideration of the forgoing, which are incorporated herein by
reference, and for good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the City and Provider agree as follows:

1. TERM:
The term of this Agreement shall commence on the day of September 2022, and
shall terminate on the  day of September 2027, unless terminated earlier as set forth herein.

2. SERVICES TO BE PERFORMED:

Provider agrees to do all necessary work at its own cost and expense, to furnish all labor,
tools, equipment, materials, except as otherwise specified, and to do all necessary work included
in Exhibit A as requested. Provider acknowledges that the work plan included in Exhibit A is
tentative and does not commit the City to request Provider to perform all tasks included therein.

3. COMPENSATION TO PROVIDER:

a. By the 7" day of each month, Provider shall submit to the City an invoice for the
total amount of work done the previous month. Pricing and accounting of charges are to be
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according to the fee schedule as set forth in Exhibit B and incorporated herein by this reference.
Extra work must be approved in writing by the City Manager or their designee prior to
performance and shall be paid on a Time and Material basis as set forth in Exhibit B.

The total five-year compensation for this Agreement shall not exceed $2,500,000.

4. TIME IS OF THE ESSENCE:

Provider and the City agree that time is of the essence regarding the performance of this
Agreement.

5. STANDARD OF CARE:

Provider agrees to perform all services hereunder in a manner commensurate with the
prevailing standards of like professionals or service providers, as applicable, in the San Francisco
Bay Area and agrees that all services shall be performed by qualified and experienced personnel
who are not employed by the City.

6. INDEPENDENT PARTIES:

Provider hereby declares that Provider is engaged as an independent business and
Provider agrees to perform the services as an independent contractor. The manner and means of
conducting the services and tasks are under the control of Provider except to the extent they are
limited by statute, rule or regulation and the express terms of this Agreement. No civil service
status or other right of employment will be acquired by virtue of Provider’s services. None of
the benefits provided by the City to its employees, including but not limited to unemployment
insurance, workers’ compensation plans, vacation and sick leave, are available from the City to
Provider, its employees or agents. Deductions shall not be made for any state or federal taxes,
FICA payments, PERS payments, or other purposes normally associated with an employer-
employee relationship from any compensation due to Provider. Payments of the above items, if
required, are the responsibility of Provider.

7. IMMIGRATION REFORM AND CONTROL ACT (IRCA):

Provider assumes any and all responsibility for verifying the identity and employment
authorization of all of its employees performing work hereunder, pursuant to all applicable IRCA
or other federal, or state rules and regulations. Provider shall indemnify, defend, and hold the
City harmless from and against any loss, damage, liability, costs or expenses arising from any
noncompliance of this provision by Provider.

8. NON-DISCRIMINATION:

Consistent with the City’s policy and state and federal law that harassment and
discrimination are unacceptable conduct, Provider and its emplovees, contractors, and agents
shall not harass or discriminate against any job applicant, City employee, or any other person on
the basis of any kind of any statutorily (federal, state or local) protected class, including but not
limited to: race, religious creed, color, national origin, ancestry, disability (both mental and
physical) including HIV and AIDS, medical condition (e.g. cancer), genetic information, marital
status, sex, gender, gender identity, gender expression, age, sexual orientation, pregnancy,
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political affiliation, military and veteran status or legitimate union activities. Provider agrees
that any violation of this provision shall constitute a material breach of this Agreement.

9. HOLD HARMLESS:

a. To the fullest extent permitted by law, Provider shall indemnify, defend (with
counsel acceptable to the City) and hold harmless the City, its City Council, boards,
commissions, officials, employees, agents and volunteers (“Indemnitees™) from and against any
and all loss, damages, liability, obligations, claims, suits, judgments, costs and expenses
whatsoever, including reasonable attorney’s fees and costs of litigation (*Claims™), arising from
or in any manner connected to Provider’s performance of its obligations under this Agreement or
out of the operations conducted by Provider even if the City is found to have been negligent. If
the Claims filed against Indemnitees allege negligence, recklessness or willful misconduct on the
part of Provider, Provider shall have no right of reimbursement against Indemnitees for the costs
of defense even if negligence, recklessness or willful misconduct 1s not found on the part of
Provider. Provider shall not have any obligations to indemnify Indemnitees if the loss or damage
is found to have resulted solely from the negligence or the willful misconduct of the City. The
defense and indemnification obligations of this Agreement are undertaken in addition to, and
shall not in any way be limited by, the insurance obligations contained in this Agreement.

b. As to Claims for professional liability only, Provider’s obligation to indemnify
and defend Indemnitees (as set forth above) is limited as provided in California Civil Code
Section 27828,

C. Provider's obligation to indemnify, defend and hold harmless Indemnities shall
expressly survive the expiration or early termination of this Agreement.

10.  INSURANCE:

a. On or before the commencement of the terms of this Agreement, Provider shall
furnish the City’s Risk Manager with certificates showing the type, amount, class of operations
covered, effective dates and dates of expiration of insurance coverage in compliance with
Sections 10.b. (1) through (4) Such certificates, which do not limit Provider’s indemnification,
shall also contain substantially the following statement:

“Should any of the above insurance covered by this certificate be
canceled or coverage reduced before the expiration date thereof,
the insurer affording coverage shall provide thirty (30) days’
advance written notice to the City of Alameda. Attention: Risk
Manager.”

Provider shall maintain in force at all times during the performance of this Agreement all
appropriate coverage of insurance required by this Agreement with an insurance company
licensed to offer insurance business in the State of California with a current A. M. Best’s rating of
no less than A:VII or Standard & Poor’s Rating (if rated) of at least BBB unless otherwise
acceptable to the City. Provider shall deliver updated insurance certificates to the City at the
address described in Section 17.f. prior to the expiration of the existing insurance certificate for
the duration of the term of Agreement. Endorsements naming the City, its City Council, boards,
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Technology professional liability errors and omissions shall include, or be
endorsed to include, property damage lability coverage for damage to, alteration
of, loss of, or destruction of electronic data and/or information “property”™ of the
City in the care, custody, or control of Provider. If not covered under Provider’s
liability policy, such “property” coverage of the City may be endorsed onto
Provider’s Cyber Liability Policy as covered property as follows: cyber liability
coverage in an amount sufficient to cover the full replacement value of damage to,
alteration of, loss of, or destruction of electromic data and/or information
“property” of the City that will be in the care, custody, or control of Provider.

As to commercial general liability and automobile liability insurance, such insurance will
provide that it constitutes primary insurance with respect to claims insured by such policy, and,
except with respect to himits, that insurance applies separately to each insured against whom
claim 1s made or suit is brought. Such insurance is not additional to or contributing with any
other insurance carried by or for the benefit of the City.

c. SUBROGATION WAIVER:

Provider hereby agrees to waive rights of subrogation that any insurer of Provider may
acquire from Provider by virtue of the payment of any loss. Provider agrees to obtain any
endorsement that may be necessary to affect this waiver of subrogation, but this provision
applies regardless of whether the City has received a waiver of subrogation endorsement from
the insurer. The Workers” Compensation policy shall be endorsed with a waiver of subrogation
in favor of the City for all work performed by Provider, its employees, agents and
subcontractors.

d. FAILURE TO SECURE:

If Provider at any time during the term hereof should fail to secure or maintain the
foregoing insurance, the City shall be permitted to obtain such insurance in Provider’s name or
as an agent of Provider and shall be compensated by Provider for the costs of the insurance
premiums at the maximum rate permitted by law and computed from the date written notice is
received that the premiums have not been paid.

c. ADDITIONAL INSUREDS:

The City, its City Council, boards, commussions, officials, employees, agents, and
volunteers shall be named as additional insured(s) under all insurance coverages, except
workers” compensation and professional liability insurance. The naming of an additional insured
shall not affect any recovery to which such additional insured would be entitled under this policy
if not named as such additional insured. An additional insured named herein shall not be held
liable for any premium, deductible portion of any loss, or expense of any nature on this policy or
any extension thereof. Any other insurance held by an additional insured shall not be required to
contribute anything toward any loss or expense covered by the insurance provided by this policy.
Additional Insured coverage under Provider’s policy shall be primary and non-contributory and
will not seek contribution from the City’s insurance or self-insurance. Any available insurance
proceeds broader than or in excess of the specified minimum insurance coverage requirements
and/or limits shall be available to the additional insured(s).
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E. SUFFICIENCY OF INSURANCE:

The insurance limits required by the City are not represented as being sufficient to protect
Provider. Provider is advised to consult Provider’s insurance broker to determine adequate
coverage for Provider. The coverage and limits shall be (1) the minimum coverage and limits
specified in this Agreement; or (2) the broader coverage and maximum limits of the coverage
carried by or available to Provider; whichever 1s greater.

11.  CONFLICT OF INTEREST:

Provider warrants that it is not a conflict of interest for Provider to perform the services
required by this Agreement. Provider may be required to fill out a conflict of interest form if the
services provided under this Agreement require Provider to make certain governmental decisions
or serve in a staff capacity as defined in Title 2, Division 6, Section 18700 of the California Code
of Regulations.

12. PROHIBITION AGAINST TRANSFERS:

a. Provider shall not assign, sublease, hypothecate, or transfer this Agreement, or
any interest therein, directly or indirectly, by operation of law or otherwise, without prior written
consent of the City Manager. Provider shall submit a written request for consent to transfer to
the City Manager at least thirty (30) days in advance of the desired transfer. The City Manager
or their designee may consent or reject such request in their sole and absolute discretion. Any
attempt to do so without said consent shall be null and void, and any assignee, sublessee,
hypothecate or transferee shall acquire no right or interest by reason of such attempted
assignment, hypothecation or transfer. However, claims for money against the City under this
Agreement may be assigned by Provider to a bank, trust company or other financial institution
without prior written consent.

b. The sale, assignment, transfer or other disposition of any of the issued and
outstanding capital stock, membership interest, partnership interest, or the equivalent, which
shall result in changing the control of Provider, shall be construed as an assignment of this
Agreement. Control means fifty percent or more of the voting power of Provider.

13. APPROVAL OF SUB-PROVIDERS:

a. Only those persons and/or businesses whose names and resumeés are attached to
this Agreement shall be used in the performance of this Agreement. However, if after the start of
this Agreement, Provider wishes to use sub-providers, at no additional costs to the City, then
Provider shall submit a written request for consent to add sub-providers including the names of
the sub-providers and the reasons for the request to the City Manager at least five (5) days in
advance. The City Manager may consent or reject such requests in their sole and absolute
discretion.

b. Each sub-provider shall be required to furnish proof of workers™ compensation
insurance and shall also be required to carry general, automobile and professional liability
insurance (as applicable) in reasonable conformity to the insurance carried by Provider.
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c. In addition, any tasks or services performed by sub-providers shall be subject to
each provision of this Agreement. Provider shall include the following language in their
agreement with any sub-provider:  “Sub-providers hired by Provider agree to be bound to
Provider and the City in the same manner and to the same extent as Provider is bound to the
City.”

d. The requirements in this Section 13 shall not apply to persons who are merely
providing materials, supplies, data or information that Provider then analyzes and incorporates
into its work product.

14. PERMITS AND LICENSES:

Provider, at its sole expense, shall obtain and maintain during the term of this Agreement,
all appropriate permits, certificates and licenses, including a City business license that may be
required in connection with the performance of the services and tasks hereunder.

15. REPORTS:

a. Each and every report, draft, work product, map, record and other document
produced, prepared or caused to be prepared by Provider pursuant to or in connection with this
Agreement shall be the exclusive property of the City.

b. No report, information or other data given to or prepared or assembled by
Provider pursuant to this Agreement shall be made available to any individual or organization by
Provider without prior approval of the City Manager or their designee.

C. Provider shall, at such time and in such form as City Manager or their designee
may require, furnish reports concerning the status of services and tasks required under this
Agreement,

16. RECORDS:

a. Provider shall maintain complete and accurate records with respect to the
services, tasks, work, documents and data in sufficient detail to permit an evaluation of
Provider’s performance under the Agreement, as well as maintain books and records related to
sales, costs, expenses, receipts and other such information required by the City that relate to the
performance of the services and tasks under this Agreement (collectively the “Records™).

b. All Records shall be maintained in accordance with generally accepted
accounting principles and shall be clearly identified and readily accessible. Provider shall
provide free access to the Records to the representatives of the City or its designees during
regular business hours upon reasonable prior notice. The City has the right to examine and audit
the Records, and to make copies or transcripts therefrom as necessary, and to allow inspection of
all proceedings and activities related to this Agreement. Such Records, together with supporting
documents, shall be kept separate from other documents and records and shall be maintained by
Provider for a period of three (3) vears after receipt of final payment.

[ If supplemental examination or audit of the Records is necessary due to concerns
raised by the City’s preliminary examination or audit of records, and the City’s supplemental
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20. ATTORNEYS' FEES:

In the event of the bringing of any action or suit by a party hereto against the other
party by reason of any breach of any covenants, conditions, obligation or provision arising out
of this Agreement, the prevailing party shall be entitled to recover from the non-prevailing
party all of its costs and expenses of the action or suit, including reasonable attorney's fees,
experts’ fees, all court costs and other costs of action incurred by the prevailing party in
connection with the prosecution or defense of such action and enforcing or establishing its rights
hereunder (whether or not such action is prosecuted to a judgment). For the purposes of this
Agreement, reasonable fees of attorneys of the Alameda City Attorney’s office shall be based on
the fees regularly charged by private attorneys with the equivalent number of years of experience
in the subject matter area of the law for which the services were rendered who practice in
Alameda County in law firms with approximately the same number of attorneys as employed by
the Alameda City Attorney’s Office.

21.  HEALTH AND SAFETY REQUIREMENTS.

Provider acknowledges that the City shall have the right to impose, at the City’s sole
discretion, requirements that it deems are necessary to protect the health and satety of the City
emplovees, residents, and visitors. Provider agrees to comply with all such requirements,
including, but not limited to, mandatory vaccinations, the use of personal protective equipment
(e.g. masks), physical distancing, and health screenings. Provider also agrees to make available
to the City, at the City’s request, records to demonstrate Provider’s compliance with this Section.
[See Certification of Compliance attached. ]

22. COMPLIANCE WITH ALL APPLICABLE LAWS:

During the term of this Agreement, Provider shall keep fully informed of all existing and
future state and federal laws and all municipal ordinances and regulations of the City of Alameda
which affect the manner in which the services or tasks are to be performed by Provider, as well
as all such orders and decrees of bodies or tribunals having any jurisdiction or authority over the
same. Provider shall comply with all applicable laws, state and federal and all ordinances, rules
and regulations enacted or issued by the City.

23, CONFLICT OF LAW:

This Agreement shall be interpreted under, and enforced by the laws of the State of
California without regard to any choice of law rules which may direct the application of laws of
another jurisdiction. The Agreement and obligations of the parties are subject to all valid laws,
orders, rules, and regulations of the authorities having jurisdiction over this Agreement (or the
successors of those authorities). Any suits brought pursuant to this Agreement shall be filed with
the courts of the County of Alameda, State of California.

24, WAIVER:

A waiver by the City of any breach of any term, covenant, or condition contained herein
shall not be deemed to be a waiver of any subsequent breach of the same or any other term,
covenant, or condition contained herein, whether of the same or a different character.
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25. INTEGRATED CONTRACT:

Subject to the language of Section 30, the Recitals and exhibits are a material part of this
Agreement and are expressly incorporated herein. This Agreement represents the full and
complete understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and agreements of whatsoever kind or nature are merged herein. No
verbal agreement or implied covenant shall be held to vary the provisions hereof. Any
modification of this Agreement will be effective only by written execution signed by both the
City and Provider.

26. CAPTIONS:

The captions in this Agreement are for convenience only, are not a part of the Agreement
and in no way affect, limit or amplify the terms or provisions of this Agreement.

27. COUNTERPARTS:

This Agreement may be executed in any number of counterparts (including by fax, PDF,
DocuSign, or other electronic means), each of which shall be deemed an original, but all of
which shall constitute one and the same instrument.

28. SIGNATORY:

By signing this Agreement, signatory warrants and represents that they executed this
Agreement in their authorized capacity and that by their signature on this Agreement, they or the
entity upon behalf of which they acted, executed this Agreement.

29. CONTROLLING AGREEMENT:

In the event of a conflict between the terms and conditions of this Agreement (as
amended, supplemented, restated or otherwise modified from time to time) and any other terms
and conditions wherever contained, including, without limitation, terms and conditions included
within exhibits, the terms and conditions of this Agreement shall control and be primary.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK)]
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Client#: 25320 KIMLHORN

ACORD.  CERTIFICATE OF LIABILITY INSURANCE P o]

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer any rights to the certificate holder in lieu of such endorsement(s).

PRODUCER fame ' Jerry Noyola i
Greyling Ins. Brokerage/EPIC PHONE, exy: 770-220-7699 [ TR, Mo
3780 Mansell Road, Suite 370 EMAL __ jerry.noyola@greyling.com
Alpharetta, GA 30022 INSURER{S) AFFORDING COVERAGE [ HAIC #
INSURER & : Mational Union Fire Ing. Co, 19445
INSURED INSURER & ; Allied World Assurance Company (U.5.) 19489
Kimley-Horn _am:l Assnciat_es, Inc. [ NSURER ¢ . New Hampshire Ins. Co. 23841
:i:gf::?ﬁvgl:.ﬁsﬂzrﬂt' Suite 600 Nsurer o : Lloyds of London _035202
INSURER E :
INSURERF :
COVERAGES CERTIFICATE NUMBER: 22-23 REVISION NUMEBER:

THIS 15 TO CERTIFY THAT THE POLICIES OF INSURAMCE LISTED BELOW HAVE BEEM ISSUED TO THE INSURED MAMED ABOVE FOR THE POLICY PERIOD
INDICATED., NOTWITHSTANDING ANY REQUIREMENT, TERM QR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURAMCE AFFORDED BY THE POLICIES DESCRIBED HEREIM IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES, LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,

Ay TYPE OF INSURANCE _#«"s'i‘?nh'.%“ POLICY NUMBER qrﬁ'rh'&!tgrﬁ:. qrﬁ'rh'&!tgrﬁ; [ unMiTs
A | X COMMERCIAL GENERAL LIABILITY GL5268169 04/01/2022 04/01/2023 EAcH OCCURRENCE | 51,000,000
¥ DAMAGE TORENTED | =00 000
| CLAIME-MADE OCCUR FPREMISES (Ea coturrencea) ¥
X Contractual Liab | MED EXP (Any one person) | 525,000
PERSOMAL & A0V MUURyY | 51,000,000
GEN'L AGEREGATE LIMIT APPLIES PER: CENERAL AGCREGATE 52,000,000
roucy | X SEer | X | Lac PRODUCTS - COMPIOR AGG 52,000,000
| OTHER: _ E
A | AUTOMOBILE LIABILITY CA4489663 04/01/2022 04!01!21123‘ Ea ncsdeat o0 -MT 22,000,000
X any auTo BODILY INJURY (Per persan) | §
| Qe SEHEDULED BODILY INJURY {Per accident) | §
[ HIRER ony [ X | NONOWmMED | PROPERTY DAWAGE E
3
B | X UMBRELLALIAB | X | gccum 03127930 04/01/2022 04/01/2023 EACH OCCURRENCE | 55,000,000
| X EXCESS LiAB | | cLamsaane | AGGREGATE | 35,000,000
| pen | X retennons10,000 | 1 | 3
G r O - WC015893685 (AOS) 04/01/2022 04/01/2023 X |S5irure Er"|
G ANy PR R A TH e RENECUTIVE Nl Na WC015893686 (CA) 04/01/2022 04/01/2023 E L. EACH ACCIDENT | 51,000,000
{Mandatery in NH) E.L. DISEASE - EA EMPLOYEE 31,000,000
gggﬁﬁfﬁ#ﬁ?sgrﬁﬂmms bk | | EL. DisEASE - PoLicy LT | 51,000,000
D Professional Liab BO146LDUSA2204949 04/01/2022 04/01/2023 Per Claim $2,000,000
Aggregate $2,000,000

DESCRIPTION OF OPERATIONS | LOCATIONS | VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

Re: On-Call Complete Streets; Ryan Dole. The City, its City Council, boards, commissions, officials,
employees & volunteers are named as Additional Insureds with respects to General & Automobile Liability
where required by written contract. The above referenced liability policies with the exception of
professional liability are primary & non-contributory where required by written contract. Waiver of
Subrogation in faver of Additional Insured(s) where required by written contract & allowed by law. Should
(See Attached Descriptions)

CERTIFICATE HOLDER CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
City of Alameda THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
Jeanette Navarro ACCORDAMCE WITH THE POLICY PROVISIONS.
950 West Mall Square, Suite 110
Alameda, CA 94501 AUTHORIZED REPRESEMTATIVE

TN Glpm
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DESCRIPTIONS (Continued from Page 1)

any of the above described policies be cancelled by the issuing insurer before the expiration date thereof,
30 days' written notice (except 10 days for nonpayment of premium) will be provided to the Certificate
Holder. Umbrella Follows Form with respects to General, Automobile & Employers Liability Policies.
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