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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY

The Property referred to in the Agreement to which this Exhibit A is attached is situated in
the State of California, Alameda County, City of Alameda and is described as follows:
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MAY 9, 2023
JOB NO.: 1087-010

LEGAL DESCRIPTION
DEVELOPER’S PARCEL
ALAMEDA POINT
ALAMEDA, CALIFORNIA

REAL PROPERTY, SITUATE IN THE INCORPORATED TERRITORY OF THE CITY OF
ALAMEDA, COUNTY OF ALAMEDA, STATE OF CALIFORNIA, DESCRIBED AS FOLLOWS:

BEING A PORTION OF THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL ONE
OF THE PHASE 1 AGREED NON-TRUST LANDS, AS SAID PARCEL ONE IS DESCRIBED
IN THAT CERTAIN PATENT DEED RECORDED JUNE 30, 2014, AS DOCUMENT NO.
2014-154597 OF OFFICIAL RECORDS, IN THE OFFICE OF THE COUNTY RECORDER
OF ALAMEDA COUNTY, ALSO BEING A PORTION OF PHASE 3 TRUST TERMINATION
LANDS PARCEL THREE, PARCEL FOUR, AND PARCEL FIVE AS SAID PARCELS ARE
DESCRIBED IN THAT CERTAIN PATENT DEED RECORDED SEPTEMBER 29, 2020, IN
DOCUMENT NO. 2020-252282 OF OFFICIAL RECORDS, IN SAID OFFICE OF THE
COUNTY RECORDER OF ALAMEDA COUNTY, AND ALSO BEING A PORTION OF THAT
CERTAIN PARCEL OF LAND DESCRIBED AS PHASE 2.5 TRUST TERMINATION LANDS
IN THAT CERTAIN PATENT DEED RECORDED MAY 24, 2017, IN DOCUMENT NO.
2017-113844 OF OFFICIAL RECORDS, IN SAID OFFICE OF THE COUNTY RECORDER
OF ALAMEDA COUNTY, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHEASTERN CORNER OF PARCEL 2, AS SAID PARCEL 2 IS
SHOWN AND SO DESIGNATED ON THE FINAL MAP FOR TRACT 8315, ENTITLED
“WEST TOWER AVENUE”, RECORDED AUGUST 23, 2016, IN BOOK 341 OF MAPS, AT
PAGE 82, IN SAID OFFICE OF THE COUNTY RECORDER OF ALAMEDA COUNTY;

THENCE, FROM SAID POINT OF COMMENCEMENT, ALONG THE EASTERN LINE OF
SAID PARCEL 2, NORTH 04°47'18" EAST 23.76 FEET;

THENCE, LEAVING SAID EASTERN LINE, SOUTH 89°12'42" EAST 76.00 FEET TO
THE POINT OF BEGINNING FOR THIS DESCRIPTION;

THENCE, FROM SAID POINT OF BEGINNING, SOUTH 85°12'42" EAST 639.56
FEET;

THENCE, NORTH 15°13'46" EAST 27.27 FEET;

THENCE, ALONG THE ARC OF A TANGENT 481.00 FOOT RADIUS CURVE TO THE
LEFT, THROUGH A CENTRAL ANGLE OF 10°26'28", AN ARC DISTANCE OF 87.65
FEET;

THENCE, NORTH 04°47'18" EAST 395.50 FEET;

THENCE, SOUTH 85°12'42" EAST 1,184.92 FEET;
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LEGAL DESCRIPTION MAY 9, 2023
PAGE 2 OF 2 JOB NO.: 1087-010

THENCE, ALONG THE ARC OF A TANGENT 20.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 85°46'27", AN ARC DISTANCE OF 29.94
FEET;

THENCE, SOUTH 00°33'45" WEST, A DISTANCE OF 745.32 FEET;

THENCE, ALONG THE ARC OF A TANGENT 20.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 94°13'33", AN ARC DISTANCE OF 32.89
FEET;

THENCE, NORTH 85°12'42" WEST 1,872.31 FEET;

THENCE, ALONG THE ARC OF A TANGENT 20.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 90°00'00", AN ARC DISTANCE OF 31.42
FEET;

THENCE, NORTH 04°47'18" EAST 253.82 FEET TO SAID POINT OF BEGINNING.
CONTAINING 26.27 ACRES OF LAND, MORE OR LESS.

ATTACHED HERETO IS A PLAT TO ACCOMPANY LEGAL DESCRIPTION, AND BY THIS
REFERENCE MADE A PART HEREOF.

END OF DESCRIPTION

SABR A KYLE PACK, P.L.S.
L.S. NO. 8164
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EXHIBIT B

MAP OF THE PROPERTY
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Exhibit 2: Project Area



EXHIBIT C

PHASING PLAN
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EXHIBIT D

MITIGATION MONITORING AND REPORTING PROGRAM
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Exhibit D: West Midway Project Mitigation Monitoring and Reporting
Program (MMRP)
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EXHIBIT E

FORM OF DDA MEMORANDUM

RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

City Attorney

City of Alameda

2263 Santa Clara Avenue
Alameda, CA 94501

No fee for recording pursuant to
Government Code Section 27383

MEMORANDUM OF DISPOSITION AND DEVELOPMENT AGREEMENT

THIS MEMORANDUM OF DISPOSITION AND DEVELOPMENT AGREEMENT (the
“Memorandum”) is made as of , 2023, by and between the City of Alameda (the
“City”), and BC WEST MIDWAY LLC, a Delaware limited liability company (the “Developer”).
This Memorandum confirms that the City and the Developer entered into that certain Disposition
and Development Agreement, dated as of , 2023 (the “DDA”). The DDA sets
forth certain rights and obligations of the City and the Developer with respect to conveyance,
development, operation, maintenance and transfer of ownership interests in that certain real
property in Alameda, California, described in the attached Attachment No. 1 (the “Property”).
Such rights and obligations as set forth in the DDA constitute covenants running with the land and
are binding upon the City, the Developer, and their respective permitted successors in interest
under the DDA.

The DDA and this Memorandum shall terminate with respect to each Residential Unit and
residential lot and each commercial unit and commercial lot developed on the Property, and such
Residential Unit and residential lot and commercial unit and commercial lot shall be released and
no longer be subject to the DDA and this Memorandum and all obligations and liabilities
hereunder, and the transferees of such units and lots and their successors and assigns shall have no
obligations or liabilities under the DDA and this Memorandum (including with respect to any
obligations that survive the termination of the DDA), without any further action by City or
Developer and without the execution or recordation of any further document, when a Certificate
of Occupancy has been issued by the City for such unit or lot, as applicable.

The DDA and this Memorandum shall also terminate with respect to any portion of the
Property that is dedicated to the City pursuant to the terms of an applicable public improvement
agreement or subdivision improvement agreement, and such portion of the Property shall be
released and no longer be subject to the DDA and this Memorandum and all obligations and
liabilities hereunder (including with respect to any obligations that survive the termination of this
Agreement), without any further action by City or Developer and without the execution and

676\05\3559168.2
085262816786756v12



recordation of any further document, at the time the City accepts the improvements for such
portion of the Property.

The DDA and this Memorandum shall also terminate with respect to any portion of the
Property that is conveyed or dedicated to any home owners association or property owners
association and such portion of the Property shall be released and no longer be subject to this
Agreement and all obligations and liabilities hereunder (including with respect to any obligations
that survive the termination of this Agreement), without any further action by City or Developer
and without the execution and recordation of any further document, at the time of such dedication
or conveyance.

This Memorandum is prepared for the purpose of recordation, and it in no way modifies
the provisions of the DDA.

[Remainder of this Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the parties hereto have executed this Memorandum of

Disposition and Development Agreement this , 2023.
CITY:
CITY OF ALAMEDA,

a municipal corporation

By:

Jennifer Ott, City Manager
Approved as to Form:

Len Aslanian
Assistant City Attorney

DEVELOPER:

BC West Midway LLC, a Delaware
Limited liability company

By:
Name:
Title:

By:
Name:
Title:

SIGNATURES MUST BE NOTARIZED
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ATTACHMENT NO. 1 TO DDA MEMORANDUM

LEGAL DESCRIPTION OF THE PROPERTY
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EXHIBIT F

MILESTONE SCHEDULE

This Milestone Schedule summarizes the schedule for various activities under the
Disposition and Development Agreement (the “Agreement”) to which this exhibit is attached.
This Milestone Schedule shall not be deemed to modify in any way the provisions of the
Agreement to which such items relate. Section references herein to the Agreement are intended
merely as an aid in relating this Milestone Schedule to other provisions of the Agreement and shall
not be deemed to have any substantive effect. Times for performance are subject to extensions as
set forth in the Agreement and any references herein or in the Agreement or any document or
instrument referenced herein or in the Agreement to this Milestone Schedule and each of the dates
set forth herein shall be as extended pursuant to the Agreement.

Whenever this Milestone Schedule requires the submission of plans or other documents at
a specific time, such plans or other documents, as submitted, shall be complete and adequate for
review by the City or other applicable governmental entity within the time set forth herein. Prior
to the time set forth for each particular submission, the Developer shall consult with City staff
informally as necessary concerning such submission in order to assure that such submission will
be complete and in a proper form within the time for submission set forth herein.

This Milestone Schedule may be modified by Operating Memoranda executed in
accordance with Section 16.16 of this Agreement.

[Remainder of this Page Intentionally Left Blank]
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EXHIBIT F: MILESTONE SCHEDULE

This Milestone Schedule summarizes the schedule for various activities under the Disposition and Development Agreement
(the "Agreement") to which this exhibit is attached.

This Milestone Schedule shall not be deemed to modify in any way the provisions of the Agreement to which such items
relate. Section references herein to the Agreement are intended merely as an aid in relating to this Milestone Schedule and
shall not be deemed to have any substantive effect. Times for performance are subject to extensions as set forth in the
Agreement.

Whenever this Milestone Schedule requires the submission of plans or other documents at a specific time, such plans or other
documents, as submitted, shall be complete and adequate for review by the City or other applicable governmental entity
within the time set forth herein. Prior to the time set forth for each submission, the Developer shall consult with City staff
informally as necessary concerning such submission in order to assure that such submission will be complete and in a proper
form within the time for submission set forth herein.

This Milestone Schedule may be modified in accordance the Agreement. All milestones that are not specifically identified as
"Major Milestones" below shall be considered "Progress Milestones" as defined in the Agreement.

The Infrastructure Packages referenced herein are described in Exhibit G of the Agreement.

START DATE COMPLETION
ACTION DATE
(no delays)

(no delays)
DESIGN AND ENGINEERING
RESHAP PHASE 1 INFRASTRUCTURE PACKAGE
Expiration of Project Approvals appeal periods ("Vesting Date") Oct 2023
Prepare Demolition Plans; submit to City Nov 2023 Jan 2024
City issues Demolition Permit Jan 2024 Feb 2024
Prepare Surcharge Plans; submit to City Nov 2023 Feb 2024
City issues Surcharge Permit Feb 2024 Mar 2024
Prepare Improvement Plans and Public Improvement Agreement; submit to City Nov 2023 Jun 2024
City issues infrastructure and landscape permits Jun 2024 Aug 2024
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EXHIBIT F: MILESTONE SCHEDULE

COMPLETION
ACTION START DATE DATE
(no delays)
(no delays)

DESIGN AND ENGINEERING

WEST MIDWAY PHASE 1, 2, & 3 INFRASTRUCTURE PACKAGES AND RESHAP PHASE 2 INFRASTRUCTURE PACKAGE
8 Prepare Demolition Plans; submit to City Nov 2023 Apr 2024
9 City issues Demolition Permit Apr 2024 May 2024
10 Prepare Surcharge Plans; submit to City Nov 2023 May 2024
11 City issues Surcharge Permit May 2024 Jun 2024
12 Prepare Large Lot Subdivision Map; submit to City Nov 2023 May 2024
13 City Approves Large Lot Subdivision Map May 2024 Jul 2024
14 Prepare Improvement Plans; submit to City Nov 2023 Sep 2024
15 City issues infrastructure and landscape permits Sep 2024 Nov 2024

DESIGN AND ENGINEERING

PHASE 1, 2 AND 3 SITE A IMPROVEMENTS PACKAGES
16 Prepare Site A - Phase 1 & 2 improvement plans: submit to City Mar 2024 Sep 2024
17 City Issues Permits Site A - Phase 1 & 2 Sep 2024 Nov 2024
18 Prepare Site A - Phase 3 improvement plans: submit to City Aug 2027 Mar 2028
19 City Issues Permits Site A - Phase 3 Mar 2028 May 2028
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EXHIBIT F: MILESTONE SCHEDULE

COMPLETION
ACTION START DATE DATE
(no delays)
(no delays)
INFRASTRUCTURE CONSTRUCTION
RESHAP PHASE 1 INFRASTRUCTURE PACKAGE
20 Demolition & Site Preparation Feb 2024 Jul 2024
21 Rapid Impact Compaction ("RIC") of APC Pad Jul 2024 Aug 2024
22 Rough Grading - APC Pad Completion [COMPLETION IS MAJOR MILESTONE] Aug 2024 Sep 2024
23 Surchage Preparation on Operation Dignity ("OD") pad, including wick drain installation Jul 2024 Sep 2024
24 Soil import, surcharge consolidation and soil export (to West Midway Phase 3A/3B) Sep 2024 Jun 2025
25 Rough Grading - OD Pad Completion [COMPLETION IS MAJOR MILESTONE] Jun 2025 Jul 2025
26 Backbone Infrastructure [COMPLETION IS MAJOR MILESTONE] Jan 2025 Jul 2025
INFRASTRUCTURE CONSTRUCTION
WEST MIDWAY PHASE 1 INFRASTRUCTURE PACKAGE
27 Prepare Financing Plan for West Midway Phase 1; submit to City Aug 2024 Oct 2024
28 Demolition & Site Preparation Nov 2024 Jul 2025
Rapid Impact Compaction ("RIC") & Wick Install [COMMENCEMENT IS MAJOR MILESTONE
29 Jul 2025 Apr 2026
and the OUTSIDE COMMENCEMENT DATE FOR THE START OF WEST MIDWAY PHASE 1]
30 Soil import, surcharge consolidation, soil export and rough grading Apr 2026 May 2027
31 Phase 1 Backbone Infrastructure [COMPLETION IS MAJOR MILESTONE] Apr 2026 May 2027
32 Site A - Phase 1 Backbone Infrastructure Apr 2026 Oct 2026
33 West Midway Phase 1 Vertical Construction [COMMENCEMENT IS MAJOR MILESTONE and Jan 2028 Mar 2030
COMPLETION IS THE OUTSIDE CLOSING DATE FOR PHASE 1 CONVEYANCES]
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EXHIBIT F: MILESTONE SCHEDULE

COMPLETION
ACTION START DATE DATE
(no delays)
(no delays)
INFRASTRUCTURE CONSTRUCTION
WEST MIDWAY PHASE 2 INFRASTRUCTURE PACKAGE
34 Demolition & Site Preparation Jul 2025 Oct 2025
35 RIC and Wick Drain Installation Apr 2026 Mar 2027
36 Soil Import from Phase 1 and Surchage Consolidation Apr 2027 Apr 2028
37 Prepare Financing Plan for West Midway Phase 2; submit to City Nov 2026 Jan 2027
Backbone Infrastructure [COMMENCEMENT AND COMPLETION ARE MAJOR MILESTONES
38 and COMMENCEMENT is the OUTSIDE COMMENCEMENT DATE FOR THE START OF WEST Feb 2027 May 2028
MIDWAY PHASE 2]
39 Site A - Phase 2 Backbone Infrastructure Feb 2027 Feb 2028
40 Soil export to Phase 3A/3B Apr 2028 Jun 2028
41 Rough Grading - Building Pad Completion Apr 2028 May 2028
West Mi Ph 2 Vertical i MMENCEMENT IS M R MILESTONE
5 est Midway Phase 2 Vertical Construction [CO C S MAJO STONE and Nov 2028 Jun 2031
COMPLETION IS THE OUTSIDE CLOSING DATE FOR PHASE 2 CONVEYANCES]
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EXHIBIT F: MILESTONE SCHEDULE

COMPLETION
ACTION START DATE DATE
(no delays)
(no delays)

INFRASTRUCTURE CONSTRUCTION
WEST MIDWAY PHASE 3 INFRASTRUCTURE PACKAGE AND RESHAP PHASE 2 INFRASTRUCTURE PACKAGE

43 Demolition & Site Preparation Phase 3A/3B Jul 2024 Dec 2024

44 RIC and wick drain installation in Phase 3A/3B Dec 2024 May 2025

45 Soil Import to Phase 3A/3B from RESHAP Phase 1 May 2025 Jun 2025

46 Qemolltlon & Site Preparation of RESHAP Phase 2 and West Midway Phase 3C - (former APC Oct 2027 Mar 2028
Site, after APC tenants move out)

47 Qemolition & Site Preparation of RESHAP Phase 2 and West Midway Phase 3D - (former OD Dec 2027 Aug 2028
Site, after OD tenants move out)

48 Prepare Financing Plan for West Midway Phase 3; submit to City Dec 2027 Feb 2028
RIC/Wick Drain Install - Phase 3C/RESHAP Phase 2A [COMMENCEMENT IS MAJOR

49 MILESTONE and THE OUTSIDE COMMENCEMENT DATE FOR THE START OF WEST MIDWAY Mar 2028 Jun 2028
PHASE 3]
FI irt f Ph A/3B to Ph RESHAP Ph 2A; h lidati f Ph

50 op dirt from Phase 3A/3 .to ase 3C/RES ase 2A,; surcharge consolidation o ase Jun 2028 Apr 2029
3C/RESHAP 2A; rough grading of Phase 3A/3B

51 Flop dirt from Phase 3C/RESHAP Phase 2A to RESHAP PHASE 2B Apr 2029 May 2029
R h ing RESHAP PHASE 2A PHASE - RESHAP PHASE 2A Building P

52 oug G.radmg S S and SE 3C S S uilding Pad May 2029 Jun 2029
Completion [COMPLETION IS MAJOR MILESTONE]

53 Install Lightweight Fill in Phase 3D, rough grading and building pad completion Aug 2028 Jan 2029

idati i E E 2B - RE E 2B Buildi

54 Surcharge co§olldatlon and rough grading of RESHAP PHAS RESHAP PHAS uilding May 2029 Mar 2030
Pad Completion [COMPLETION IS MAJOR MILESTONE]
B E 2 i LE

55 ackbone Infrastructure for RESHAP Phase 2 and West Midway Phase 3 [COMPLETION IS May 2028 Jun 2029
MAJOR MILESTONE]

56 Site A - Phase 3 Backbone Infrastructure May 2028 Nov 2028

i i i ENCEME LE E

57 West Midway Phase 3 Vertical Construction [COMMENCEMENT IS MAJOR MILESTONE and Jul 2029 Aug 2031

COMPLETION IS THE OUTSIDE CLOSING DATE FOR PHASE 3 CONVEYANCES]
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EXHIBIT F: MILESTONE SCHEDULE

COMPLETION
ACTION START DATE DATE
(no delays)
(no delays)
INFRASTRUCTURE CONSTRUCTION
WEST MIDWAY COMMERCIAL (VERTICAL)
58 Prepare Phase Zero plans; submit to City Apr 2026 Oct 2026
59 City issues Phase Zero permits Oct 2026 Dec 2026
60 Phase Zero Construction and Tenant Improvements [COMPLETION IS MAJOR MILESTONE] Feb 2027 Oct 2027
61 Prepare Commercial Project (permanent) plans; submit to City Mar 2028 Dec 2028
62 City approves Development Plan and Design Review for Commercial Project Dec 2028 Feb 2029
63 City issues building permits Feb 2029 Apr 2029
64 Outside date for conveyance of the commercial parcel [CONVEYANCE IS MAJOR MILESTONE] Jun 2029
Permanent Building Construction and Tenant Improvements [COMMENCEMENT IS MAJOR
Jun 2029
65 MILESTONE] un Dec 2030
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Exhibit G
Infrastructure Packages and Construction Phasing

Construction Phasing: The phasing of Developer’s construction work is shown on Exhibit C,
and on Exhibit G-8.1, Exhibit G-8.2, and Exhibit G-8.3, attached hereto. Each phase of the
infrastructure construction is described as an ‘“Infrastructure Package” below. All plans
referenced in this Exhibit reflect the design intent of the Parties and are subject to revision as part
of the City and/or relevant agency approval and permitting processes.

Streets: All streets within each infrastructure package shall be constructed in substantial
conformance with the Alameda Point Master Infrastructure Plan (“MIP”), the RESHAP
Development Plan, the West Midway Development Plan, and the following:

Main Street improvements within the Main Street right-of-way, adjacent to the project site, shall
be constructed as shown in Exhibit G-3. The scope of work shall only include the Initial
Construction work as described in the MIP Updated Figure 23, dated February 2020. The work
shall be solely limited to the west side of Main Street, and shall include landscaping, a Class |
trail, decomposed granite path, curb and gutter storm drainage improvements, and street lighting.
Developer shall have no responsibility for the balance of the Main Street improvements which will
be constructed by the City in the future.

West Midway Avenue improvements within the West Midway right-of-way adjacent to the project
site shall be constructed consistent with the MIP, as shown in Exhibit G-4.

Orion Street improvements within the Orion Street right-of-way, located within the project site
between West Midway and West Tower Avenue shall be constructed consistent with the MIP and
as shown in Exhibit G-5.

Pan Am Way improvements within the Pan Am Street right-of-way, located adjacent to the project,
shall be constructed by the City of Alameda, as shown in Exhibit G-7. Developer shall have no
responsibility for any improvements to Pan Am Way.

RESHAP PHASE 1 INFRASTRUCTURE PACKAGE. The RESHAP Phase 1 Infrastructure
package will be designed to support the RESHAP Development Plan approved by the Planning
Board on May 8, 2023, which reflect the design intent of the Parties and are subject to revision
as part of the City and/or relevant agency approval and permitting processes.

The following is a general description of the backbone infrastructure to be completed to support
the development of RESHAP Phase 1. The proposed infrastructure improvements will be
consistent with the Alameda Point Master Infrastructure Plan (MIP) and 2020 MIP Amendment.

Site Preparation and Grading. The existing structures, surface improvements, landscaping and
utilities are to be demolished within the RESHAP Phase 1 and associated backbone infrastructure
areas. Existing foundation piles associated with existing buildings or previously demolished
buildings are to be located and cut at an elevation five (5) feet below current existing grade.
Developer shall have no responsibility to remove piles at depths greater than five (5) feet below
the existing grade. Upon the completion of the RESHAP Phase 1 demolition, Developer shall
provide the RESHAP Developer with GPS mapping of the pile locations to aid the RESHAP
Developer in the design of its underground utilities.

The existing utilities may be either removed or abandoned in place, depending on potential
conflicts with the future improvements. The existing utilities that provide service to the adjacent
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Alameda Point Collaborative and Operation Dignity housing areas will be relocated and rerouted
to ensure continued reliable utility service is provided to these areas. This includes relocation of
the existing sanitary sewer lift station and force main located near the southern limits of RESHAP
Phase 1.

Environmental remediation will be completed as needed and in compliance with regulatory
requirements. Developer shall follow the recommendations in the DRAFT Alameda Point West
Midway Stardust Place, Alameda, California, Phase Il Environmental Site Assessment prepared
by ENGEO Incorporated on June 16, 2023. Soil disturbance activities will be conducted in
accordance with the protocols provided in the existing revised SMP prepared for the City of
Alameda (Terraphase Engineering Inc., 2020).

The RESHAP Phase 1 and associated infrastructure areas will be graded to provide future
building areas at the minimum elevation of 6.9’ (City of Alameda datum) in accordance with the
2020 MIP Amendment.

Developer shall surcharge and conduct sub-surface ground improvements within RESHAP Phase
1 pursuant to the ENGEO geotechnical report and recommendations, to be provided at a later
date. Developer will surcharge the area under the building footprint of the Operation Dignity
building. Developer will not surcharge the area under the Alameda Point Collaborative Building
since it will be built on a deep pile foundation system. Surcharge wick drains, where used, will be
left in place following surcharge completion.

Post-surcharge site grading within RESHAP Phase 1 will be based on RESHAPs Site Plan.
Developer will sheet grade the site to leveling grades based on the RESHAP Phase 1 Developer’s
specified pad elevations pursuant to Project BMP’s. Weatherization strategies will be discussed
with RESHAP developer and City in relation to timing of delivery of graded site.
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Storm drain and sewer utility lines shall be constructed five (5) feet into RESHAP Phase 1 at the
locations shown on the utility plan, attached hereto as Exhibit G-2, as will be further coordinated
as REHAP Phase 1 designs advance. Elevations of utilities will be coordinated with the RESHAP
Developer’s Civil Engineer.

Developer shall install the new water main in Avenue B. The RESHAP Developer will be
responsible for EBMUD application processing and construction of any required water main line
extensions from Pan Am Way, West Midway Avenue, and/or Avenue B into the RESHAP project
site.

Joint Trench conduit (only) for electrical and communications (AT&T and Comcast) will be
installed to RESHAP Phase 1 as shown in the yellow area on Exhibit G-8.1 5’ from RESHAP
property line and vaults will be installed on sidewalks, as will be further coordinated as RESHAP
Phase 1 designs advance.

West Midway Avenue. Developer will install the portion of West Midway Avenue shown in yellow
on Exhibit G-8.1 and in cross section in Exhibit G-4 adjacent to RESHAP Phase 1 development
areas (approximately 350 feet) consistent with the MIP. The improvements will include 2 travel
lanes, curb, gutter, landscape parkway and sidewalk on the south side and the 2-way cycle track,
sidewalk, and landscape parkways on the north side of the street. The improvements will include
removal / abandonment of the aged existing utilities and installation of new utilities, including
sanitary sewer, storm drain, street lighting, electrical, and telecommunications. The landscape
areas will include construction of stormwater treatment facilities, such as bio-retention basins.

Avenue B. Developer will install the portion of Avenue B Street shown in yellow on Exhibit G-8.1
adjacent to RESHAP Phase 1 development areas (approximately 275 feet) will be constructed
consistent with the West Midway Development Plan. The improvements will include 2 travel lanes,
northern parking lane, curb, gutter, landscape parkway and bike / pedestrian widened pathway
on the north side only. The parking lane, sidewalk, and landscape parkway on the south side of
the street will be deferred to West Midway Phase 3. The improvements will include removal /
abandonment of the aged existing utilities and installation of new utility systems, including sanitary
sewer, storm drain, EBMUD water main, street lighting, electrical, and telecommunications. The
landscape areas will include construction of stormwater treatment facilities, such as bio-retention
basins. The improvements will include completing the intersection with Pan Am Way, such as
new curb ramps, pavement transitions, signage and striping and closure of the intersection with
Sunrise Court.
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RESHAP PHASE 2 INFRASTRUCTURE PACKAGE. The RESHAP Phase 2 Infrastructure
package will be designed to support the RESHAP Development Plan approved by the Planning
Board on May 8, 2023 which reflect the design intent of the Parties and are subject to revision as
part of the City and/or relevant agency approval and permitting processes.

The following is a general description of the backbone infrastructure to be completed to support
the development of RESHAP Phase 2. The proposed infrastructure improvements will be
consistent with the Alameda Point Master Infrastructure Plan (MIP) and 2020 MIP Amendment.

Site Preparation and Grading. The existing structures, surface improvements, landscaping and
utilities are to be demolished within the RESHAP Phase 2 and associated backbone infrastructure
areas. Existing foundation piles associated with existing buildings or previously demolished
buildings are to be located and cut at an elevation five (5) feet below current existing grade.
Developer shall have no responsibility to remove pile improvements at depths greater than five
(5) feet below the existing grade. Upon the completion of the RESHAP Phase 2 demolition,
Developer shall provide the RESHAP Developer with GPS mapping of the pile locations to aid
the RESHAP Developer in the design of its underground utilities. The existing utilities may be
either removed or abandoned in place, depending on potential conflicts with the future
improvements.

Environmental remediation will be completed as needed and in compliance with regulatory
requirements. Developer shall follow the recommendations in the DRAFT Alameda Point West
Midway Stardust Place, Alameda, California, Phase Il Environmental Site Assessment prepared
by ENGEO Incorporated on June 16, 2023. Soil disturbance activities will be conducted in
accordance with the protocols provided in the existing revised SMP prepared for the City of
Alameda (Terraphase Engineering Inc., 2020).

Page | 4



Page |5

The RESHAP Phase 2 and associated infrastructure areas will be graded to provide future
building areas at the minimum elevation of 6.9’ (City of Alameda datum) in accordance with the
2020 MIP Amendment.

Developer shall surcharge and conduct sub-surface ground improvements within the building
footprints shown in RESHAP Phase 2 pursuant to the ENGEO geotechnical report and
recommendations, to be provided at a later date. Surcharge wick drains will be left in place
following surcharge completion. Post-surcharge site grading within RESHAP Phase 2 will be
based on RESHAPSs Site Plan. The Developer shall sheet grade the site to leveling grades based
on the RESHAP Developer’s specified pad elevations. Weatherization strategies will be discussed
with RESHAP developer and City in relation to timing of delivery of graded site.

Storm drain and sewer utility lines shall be constructed five (5) feet into RESHAP Phase 2 at the
locations shown on the utility plan, attached hereto as Exhibit G-2, as will be further coordinated
as REHAP Phase 2 designs advance. Elevations of utilities will be coordinated with the RESHAP
Developer’s Civil Engineer. Developer shall install new water main lines in Avenue B and Ardent
Way. RESHAP will be responsible for the EBMUD water connection application processing and
construction of any required main water line extensions from West Midway Avenue, Avenue B,
and/or Ardent Way.

Joint Trench conduits (only) for electrical and communications (AT&T and Comcast) will be
installed to RESHAP Phase 2 as shown in the yellow area on Exhibit G-8.3 5’ from RESHAP
property line and vaults will be installed on sidewalks, as will be further coordinated as REHAP
Phase 1 designs advance.

West Midway Avenue. Developer will install the portion of West Midway Avenue shown in
yellow on Exhibit G-8.3 adjacent to RESHAP Phase 2 development areas (approximately 300
feet), which will be reconstructed consistent with the MIP. The improvements will include 2 travel
lanes, curb, gutter, landscape parkway and sidewalk on the south side and the 2-way cycle track,
sidewalk, and landscape parkways on the north side of the street.

The improvements will include removal / abandonment of the aged existing utilities and installation
of new utilities, including sanitary sewer, storm drain, street lighting, electrical, and
telecommunications. The landscape areas will include construction of stormwater treatment
facilities, such as bio-retention basins.

Avenue B. Developer will install the portions of Avenue B Street shown in yellow on Exhibit G-
8.3 adjacent to RESHAP Phase 2 development areas (approximately 450 feet) consistent with
the West Midway Development Plan. The improvements will include 2 travel lanes, northern
parking lane, curb, gutter, landscape parkway and bike / pedestrian widened pathway on the north
side only. The parking lane, sidewalk, and landscape parkway on the south side of the street will
be deferred to West Midway Phase 3.

The improvements will include removal / abandonment of the aged existing utilities and installation
of new utility systems, including sanitary sewer, storm drain, EBMUD water main, street lighting,
electrical, and telecommunications. The landscape areas will include construction of stormwater
treatment facilities, such as bio-retention basins.

Ardent Way. Developer will install the portions of Ardent Way shown in yellow on Exhibit G-8.3

serving the RESHAP Phase 2 development areas (approximately 580 feet) consistent with the
West Midway Development Plan. The improvements will include 2 travel lanes, western parking
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lane, curb, gutter, landscape parkway and bike / pedestrian widened pathway on the west side
only. The parking lane, sidewalk, and landscape parkway on the east side of the street will be
deferred to West Midway Phase 3. Ardent Way to the south of the RESHAP development areas,
extending (approximately 230 feet) to intersect with West Tower Avenue, will be constructed as
a 20’ wide interim access road. The improvements will include 2 travel lanes only, to support
access to maintain the utilities proposed within this corridor.

The improvements will include removal / abandonment of the aged existing utilities as needed
and installation of new utility systems, including sanitary sewer, storm drain, EBMUD water main,
street lighting, electrical, and telecommunications. The landscape areas will include construction
of stormwater treatment facilities, such as bio-retention basins. The improvements will include
completing the intersections of Ardent Way with West Midway Avenue and West Tower Avenue,
such as new curb ramps, pavement transitions, signage and striping.
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WEST MIDWAY PHASE 1 INFRASTRUCTURE PACKAGE. The West Midway Phase 1
Infrastructure package will be designed to support the West Midway Development Plan approved
by the Planning Board on May 23, 2023. The West Midway Phase 1 infrastructure packages shall
include:

a. Demolition and abatement of all existing improvements within Market Rate Phase 1 as shown
on Exhibit G-1.

b. Developer shall surcharge and conduct sub-surface ground improvements within the phase
pursuant to the ENGEO geotechnical report and recommendations, to be provided at a later
date.

c. Post-surcharge site grading within Market Rate Phase 1 will be sheet graded to the site
leveling grades based on pad elevations.

d. Developer shall install the portions of West Midway Avenue (from Orion to Main), Orion Street,
Skylark Street, and Main Street shown in yellow on Exhibit G-8.1. Phase 1 Infrastructure
Improvements shall be constructed in accordance with Exhibit G-3, Exhibit G-4, Exhibit G-5,
Exhibit G-8.1, and elsewhere in this Exhibit G.

WEST MIDWAY PHASE 2 INFRASTRUCTURE PACKAGE. The West Midway Phase 2
Infrastructure package will be designed to support the West Midway Development Plan approved
by the Planning Board on May 23, 2023. The West Midway Phase 2 infrastructure packages shall
include:

a. Demolition and abatement of all existing improvements within West Midway Phase 2 as shown
on Exhibit G-8.2.

b. Developer shall surcharge and conduct sub-surface ground improvements within the phase
pursuant to the ENGEO geotechnical report and recommendations, to be provided at a later
date.

c. Post-surcharge site grading within Phase 2 will be sheet graded to the site leveling grades
based on pad elevations.

d. Developer shall install the portion of Main Street shown in yellow on Exhibit G-8.2. Phase 2
Infrastructure Improvements shall be constructed in accordance with Exhibit G-3, , Exhibit G-
8.2, and elsewhere in this Exhibit G.

WEST MIDWAY PHASE 3 INFRASTRUCTURE PACKAGE. The West Midway Phase 3
Infrastructure package shall be designed to support the West Midway Development Plan
approved by the Planning Board on May 23, 2023. The West Midway Phase 3 infrastructure
packages shall include:

a. Demolition and abatement of all existing improvements within the areas shown as Developer
Phase 3 on Exhibit G-8.3.

b. Developer shall surcharge and conduct sub-surface ground improvements within the phase
pursuant to the ENGEO geotechnical report and recommendations, to be provided at a later
date.

c. Post-surcharge site grading within Phase 3 will be sheet graded to the site leveling grades
based on pad elevations.
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d. Developer shall install the portions of West Midway Avenue fronting on Phase 3 and Avenue
B fronting on Phase 3 shown in yellow on Exhibit G-8.3. Phase 3 Infrastructure Improvements
shall be constructed in accordance with Exhibit G-4, Exhibit G-5, Exhibit G-8.3, and elsewhere

in this Exhibit G.
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SITE A INFRASTRUCTURE PACKAGE. The West Midway and RESHAP infrastructure
packages are reliant on infrastructure to be completed by the adjacent Site A Development. As
described in the DDA, Developer may take responsibility for the design and construction of some
or all of the Site A Improvements needed to serve the West Midway and/or RESHAP development
phases. The Site A infrastructure improvements needed to serve both the RESHAP or West
Midway developments are described below.

Site A improvements to serve RESHAP Phase 1: None

Site A improvements to serve RESHAP Phase 2:

a. Sewer improvements in West Tower Avenue from Ardent Street to Orion Street, as shown in
orange on Exhibit G-8.3.

b. Storm drain improvements in West Tower Avenue from Ardent Street to Pan Am Way, as
shown in orange on Exhibit G-8.3.

Site A Improvements Required for West Midway Phase 1:

a. Storm drain improvements in West Tower Avenue from Skylark Street to point just west of
Orion Street, as shown in orange on Exhibit G-8.1.

b. Sewer improvements in West Tower Avenue from Skylark Street to Orion Street, extending
south in Orion Street and connecting to the existing sewer pump station located within a block
of Site A, Phase 2, as shown in orange on Exhibit G-8.1.

Site A Improvements Required for West Midway Phase 2:

a. Steet improvements to West Tower Avenue from Main Street to Orion Street, as shown in
orange on Exhibit G-8.2 and more particularly described in Exhibit G-6. Developer’'s scope is
limited to improvements from the northern right-of-way line to the southern edge of the
southern (east bound) travel lane, and will include landscaping, bio-retention areas, bike
lanes, roadways, joint trench and street lighting (if required), as shown in Exhibit G-6. The
southern balance of this section of West Tower Avenue will be constructed by the Site A
Developer.

b. Sewer improvements in West Tower Avenue from Main Street to Skylark Street, as shown in
orange on Exhibit G-8.2.

c. Storm drain improvements in West Tower Avenue from Main Street to Skylark Street, as
shown in orange on Exhibit G-8.2.

Site A Improvements Required for West Midway Phase 3:

a. Steet improvements to West Tower Avenue from Orion Street to Pan Am Way, as shown in
orange on Exhibit G-8.3 and more particularly described in Exhibit G-6. Developer’'s scope is
limited to improvements from the northern right-of-way line to the southern edge of the
southern (east bound) travel lane, and will include landscaping, bio-retention areas, bike
lanes, roadways, joint trench and street lighting (if required), as shown in Exhibit G-6. The
southern balance of this section of West Tower Avenue will be constructed by the Site A
Developer.

b. Sewer improvements in West Tower Avenue from Pan Am Way to Orion Street, as shown in
orange on Exhibit G-8.3.

c. Storm drain improvements in West Tower Avenue from Ardent Street to Pan Am Way, as
shown in orange on Exhibit G-8.3.
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EXHIBIT H

DEVELOPMENT PLAN

THE DISPOSITION AND DEVELOPMENT AGREEMENT EXHIBIT H - ALAMEDA POINT -
WEST MIDWAY DEVELOPMENT PLAN IS ATTACHED TO THIS ITEM AS EXHIBIT 1
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EXHIBIT I

FORM OF QUITCLAIM DEED
RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

City Attorney

City of Alameda

2263 Santa Clara Avenue
Alameda, CA 94501

No fee for recording pursuant to
Government Code Section 27383

QUITCLAIM DEED

For valuable consideration, the receipt of which is hereby acknowledged, the City of
Alameda, a municipal corporation (the “Grantor’), hereby grants to
(the “Grantee”), the real property (the “Property””) more particularly described in Attachment A
attached hereto and incorporated into this Quitclaim Deed (this “Quitclaim Deed”) by this
reference, and all existing improvements existing on the Property.

1. The Property is conveyed subject to the Disposition and Development Agreement
entered into by and between Grantor and Grantee dated as of , 2023 (the “DDA™).
Capitalized terms used, but not defined, in this Quitclaim Deed, shall have the meaning set forth
in the DDA.

2. The Grantee hereby covenants and agrees, for itself and its successors and assigns,
that until Grantee is entitled to a Vertical Phase Certificate of Completion with respect to the
Vertical Improvements constructed on the Property pursuant to Section 9.4 of the DDA, the Grantee
shall devote the Property only to the uses specified in the DDA, or as otherwise approved in writing
by the Grantor. Except as otherwise provided in Section 9.4 of the DDA, Grantee’s entitlement to
a Vertical Phase Certificate of Completion shall be a conclusive determination of the satisfaction
and termination of the agreements and covenants in the DDA with respect to the construction and
development obligations of the Grantee and its successors and assigns with respect to the Property.

3. The Grantee covenants and agrees, for itself and its successors and assigns that
there shall be no discrimination against or segregation of, any person or group of persons on
account of race, color, creed, religion, sexual orientation, sex, marital status, national origin or
ancestry in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property,
nor shall the Grantee itself or any person claiming under or through it establish or permit any such
practice or practices of discrimination or segregation with reference to the selection, location,
number, use or occupancy of tenants, lessees, subtenants, sublessees or vendees in the Property
and the Vertical Improvements thereon.
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4. The Grantee represents and agrees that the Property will be used for the purposes
set forth in the DDA. The Grantee further recognizes that in view of the following factors, the
qualifications of the Grantee are of particular concern to the community and the Grantor:

(a) The importance of the development of the Property to the general welfare
of the community; and

(b) The fact that a change in ownership or control of the owner of the Property,
or of a substantial part thereof, or any other act or transaction involving or resulting in a significant
change in ownership or with respect to the identity of the parties in control of the Grantee or the
degree thereof is for practical purposes a transfer or disposition of the Property.

(©) For the reasons stated above, the Grantee covenants, for itself and its
successors and assigns, that until a Vertical Phase Certificate of Completion has been issued with
respect to the Property, there shall be no Transfer in violation of the DDA.

(d) No voluntary or involuntary successor in interest of the Grantee shall
acquire any rights or powers under this Quitclaim Deed or the DDA except as expressly set forth
in this Quitclaim Deed or the DDA.

5. The covenants contained in this Quitclaim Deed shall remain in effect until Grantee
is entitled to a Vertical Phase Certificate of Completion with respect to the Property, except for the
nondiscrimination covenants contained in Section 4 above which shall run with the land in

perpetuity.

6. No violation or breach of the covenants, conditions, restrictions, provisions or
limitations contained in this Quitclaim Deed shall defeat or render invalid or in any way impair the
lien or charge of any mortgage, deed of trust, or other financing or security instrument permitted
by the DDA. However, any successor of Grantee to the Property shall be bound by such remaining
covenants, conditions, restrictions, limitations and provisions, whether such successor’s title was
acquired by foreclosure, deed in lieu of foreclosure, trustee’s sale, or otherwise.

7. The covenants contained in this Quitclaim Deed shall be, without regard to
technical classification or designation, legal or otherwise specifically provided in this Quitclaim
Deed, to the fullest extent permitted by law and equity, binding for the benefit and in favor of and
enforceable by the Grantor, its successor and assigns, and any successor in interest to the Property
or any part thereof, and such covenants shall run in favor of the Grantor and such aforementioned
parties for the entire period during which such covenants shall be in force and effect, without regard
to whether the Grantor is or remains an owner of any land or interest therein to which such
covenants relate. In the event of any breach of any of such covenants, the Grantor and such
aforementioned parties shall have the right to exercise all of the rights and remedies, and to
maintain any actions at law or suits in equity or other property proceedings to enforce the curing
of such breach subject however to the limitations provided in the DDA. The covenants contained
in this Quitclaim Deed shall be for the benefit of and shall be enforceable only by the Grantor, its
successors, and such aforementioned parties.

8. [NOTE: SECTION 8 SHALL NOT BE INCLUDED IN ANY QUITCLAIM
DEED TO A VERTICAL DEVELOPER] Subject to any rights or interests provided in the DDA
1-2
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for the protection of the holder of a Security Financing Interest with respect to the Property, the
Grantor shall have the right, at its option, to reenter and take possession of the Property, as set forth
in Section 15.5 of the DDA. Such right to reenter, repossess and revest shall be subordinate and
subject to and be limited by and shall not defeat, render invalid, or limit:

(a) Any mortgage, deed of trust or other security instrument permitted by the
DDA; and

(b) Any rights or interest provided in the DDA for the protection of the holder
of such mortgages, deeds of trust or other security instruments.

9. [NOTE: SECTION 9 SHALL NOT BE INCLUDED IN ANY QUITCLAIM
DEED TO A VERTICAL DEVELOPER] Subject to any rights or interests provided in the DDA
for the protection of the holder of a Security Financing Interest with respect to the Property, the
Grantor shall have the right to institute such actions or proceedings as it may deem desirable for
effectuating the purposes of Section 9, including also the right to execute and record or file with
the Recorder of the County written declaration of the termination of all rights and title of the
Grantee, and its successors in interest and assigns, but in all cases on and subject to the terms and
conditions of the DDA. Any delay by the Grantor in instituting or prosecuting any such actions or
proceedings or otherwise asserting its rights under this Section shall not operate as a waiver of
such rights or to deprive it of or limit such rights in any way (it being the intent of this provision
that Grantor should not be constrained so as to avoid the risk of being deprived of or limited to the
exercise of the remedy provided in this Section because of concepts of waiver, laches, or others),
nor shall any waiver in fact made by the Grantor with respect to any specific default by the Grantee,
its successors and assigns, be considered or treated as a waiver of the rights of the Grantor with
respect to any other defaults by the Grantee, its successors and assigns, or with respect to the
particular default except to the extent specifically waived. The Grantor’s interest in the Property,
as set forth in Section 9 and subject to the terms of Section 15.5 of the DDA, shall be a “power of
termination” as defined in California Civil Code Section 885.010.

10. [NOTE: SECTION 10 SHALL NOT BE INCLUDED IN ANY QUITCLAIM
DEED TO A VERTICAL DEVELOPER] On and subject to Section 15.6 of the DDA, the
Grantor may at its option, in addition to other rights granted in the DDA, but subject to the terms
and conditions of the DDA, including, without limitation, any rights or interests provided in the
DDA for the protection of the holder of a Security Financing Interest with respect to the Property,
repurchase, reenter and take possession of the Property as set forth in the DDA.

11. Only the Grantor, its successors and assigns, and the Grantee and the successors
and assigns of the Grantee in and to all or any part of the fee title to the Property shall have the
right to consent and agree to changes or to eliminate in whole or in part any of the covenants
contained in this Quitclaim Deed. For purposes of this Section, successors and assigns of the
Grantee shall be defined to include only those parties who hold all or any part of the Property in
fee title, and not to include a tenant, lessee, easement holder, licensee, mortgagee, trustee,
beneficiary under deed of trust, or any other person or entity having an interest less than a fee in
the Property.
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12. In the event there is a conflict between the provisions of this Quitclaim Deed and
the DDA, it is the intent of the parties hereto and their successors in interest that the DDA shall
control.

13. This Quitclaim Deed may be executed and recorded in two or more counterparts,
each of which shall be considered for all purposes a fully binding agreement between the parties.

14. NAVY QUITCLAIM DEED PROVISIONS Prior to execution of this Quitclaim
Deed, the applicable provisions from the Navy Quitclaim Deed or Deeds conveying the Property
subject to this Quitclaim Deed will be incorporated herein.

[Remainder of this Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the Parties hereto have executed this Quitclaim
Deed this day of , 20

GRANTOR:

CITY OF ALAMEDA,
a California charter City

By:

Jennifer Ott, City Manager

676\05\3559168.2
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Approved as to Form:

Senior Assistant City Attorney

GRANTEE:

SIGNATURES MUST BE NOTARIZED
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ATTACHMENT 1
PROPERTY DESCRIPTION

The land referred to herein is situated in the State of California, County of Alameda, City of Alameda
and is described as follows:
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EXHIBIT J

RIGHT OF ENTRY
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Developer Draft — July 5, 2023

RIGHT OF ENTRY
(West Midway Backbone Infrastructure Phase )

This Right of Entry (West Midway Backbone Infrastructure Phase ) (the “Permit”) is
entered into as of , 202 (the “Effective Date”), by and between the City of Alameda,
a municipal corporation (“City’’), and BC West Midway, LLC, a Delaware limited liability
company (“Permittee’”), with reference to the following facts, understandings and intentions:

RECITALS
A. City and Permittee have entered into a Disposition and Development Agreement (West
Midway), dated for reference purposes as of , 2023 (the “DDA”), concerning the

development of certain property more particularly described in the DDA (the “West Midway
Property”).

B. City and Permittee have entered into a Public Improvement Agreement, dated as of

(the “Public Improvement Agreement”), concerning the scope of the Work (as defined
below). INOTE: THIS RECITAL WILL NOT APPLY TO RESHAP INFRASTRUCTURE
PHASE 1 AS THERE WILL NOT BE A PIA FOR THAT PHASE.]

C. The DDA requires the Permittee to design and construct the Phase  Infrastructure
Package as that term is defined in the DDA and for the City to grant to the Permittee a right of
entry (the “Right of Entry”) over the portion of the West Midway Property necessary for the
construction of the Phase ~ Infrastructure Package provided the conditions precedent to the
construction of the Phase ~ Infrastructure Package set forth in the DDA have been satisfied,
which portion of the West Midway Property is more particularly described in Exhibit A, attached
hereto and incorporated herein (the “Site”). [NOTE: THE SITE TO BE DEFINED TO
INCLUDE THE STREETS REQUIRED FOR ACCESS TO THE APPLICABLE
INFRASTRUCTURE PHASE, OR ALTERNATIVELY THE RIGHT OF ENTRY WILL
COVER SUCH STREETS IN ADDITION TO THE PROPERTY.]|

D. The parties have entered into this Permit to provide the required Right of Entry for the
construction of the Phase _ Infrastructure Package.

NOW, THEREFORE, in consideration of the forgoing, and other good and valuable
consideration, the receipt and adequacy of which is acknowledged, City hereby grants to Permittee
a right to enter the Site subject to the requirements set forth in this Permit, all as more fully
described below.

1. DDA Definitions. The capitalized terms not otherwise defined herein shall have the
meanings given in the DDA.

2. License. City hereby grants to Permittee for use by Permittee and its employees, officers,
agents, consultants, engineers, contractors, and subcontractors (collectively, “Agents”) a
temporary, personal, nonexclusive and nonpossessory right and license to enter upon and use the
Site for the purposes and subject to the terms, conditions and restrictions set forth below. This
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Permit grants Permittee a license only and notwithstanding anything to the contrary herein or in
the DDA, this Permit does not constitute a deed or grant by City of any ownership, leasehold,
easement or other similar real property interest or estate whatsoever in the West Midway Property
or the Site or any portion thereof. [“This Permit is nonexclusive, and, subject to the terms of the
DDA, the City shall have the right to use the Site for any use that does not materially interfere with
Permittee's performance of the Work (as defined below).”][USE THIS LANGUAGE FOR
RIGHTS OF ENTRY FOR “SITE A” AND OTHER OFFSITE WORK] [ OR] [“This Permit
is nonexclusive, and, subject to the terms of the DDA, the City shall have the right to use the Site
for any use that does not materially interfere with Permittee's performance of the Work (as defined
below); provided, however, Permittee shall have the right to approve any such use by City.”][USE
THIS THIS LANGUAGE FOR RIGHTS OF ENTRY FOR ONSITE
WORK/CONSTRUCTION OF A PHASE] Subject to the foregoing, City and Permittee shall
cooperate in the use of the Site during the Term of this Permit.

3. Purposes. Permittee may enter the Site for the purpose of constructing the Phase
Infrastructure Package which shall include the construction of the improvements described in
Exhibit B, attached and incorporated herein pursuant to and consistent with the requirements of
the DDA (the “Work”). INOTE: EXHIBIT B TO REFERENCE THE INFRASTRUTURE
PACKAGE FOR THE APPLICABLE PHASE SET FORTH IN EXHIBIT G OF THE
DDA.] Permittee’s right to perform the Work remains subject to Permittee obtaining all necessary
Approvals (as defined below) prior to the date Work on the Site is performed and complying with
the other terms and conditions of the Permit applicable to the Work.

4. Term. The license conferred to Permittee pursuant to this Permit shall commence on the
Effective Date and shall terminate on the earlier to occur of (i) Outside Completion Date (defined
below), (i1) the date on which Permittee provides written notice to City that Permittee has
completed the Work and no longer has any need to enter on or use the Site for the purposes
provided in this Permit, (iii) the date City conveys fee title to the Site to Permittee or a Vertical
Permittee (provided that if Permittee conveys only a portion of the Site to Permittee or Vertical
Permittee, then this Permit shall continue in effect with respect to the portion of the Site not so
conveyed until this Permit otherwise terminates with respect to such portion in accordance with
this Section 4), and (iv) the earlier termination of this Permit pursuant to Section 11 below. As
used herein, the term “Outside Completion Date” shall mean (the date for
completion of the Phase  Infrastructure Package as required by Milestone Schedule to the DDA),
as such date may be extended pursuant to terms of the DDA, including Section 1.3 of the DDA.

5. Performance:; Approvals; Due Care.

a. Permittee shall obtain all approvals and permits required for the Work (collectively,
“Approvals™), including without limitation approvals and permits from the City, [County of
Alameda, California Department of Toxic Substances Control ("DTSC"), San Francisco Bay
Conservation and Development Commission ("BCDC"), United States Navy ("Navy")] [INOTE:
THIS LIST OF AGENCIES TO BE UPDATED BASED ON THOSE THAT HAVE
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JURISDICTION OVER THE APPLICABLE WORK], as applicable, and pay all fees
(including, without limitation, inspection fees) required by all City departments, including the
Department of Public Works, and any other governmental agencies having or claiming jurisdiction
over the Site, that are required to commence and complete the Work, prior to Permittee’s
commencement of such Work. Prior to commencement of any of the Work, Permittee shall provide
proof of all such required Approvals to City, to the extent City was not the entity issuing the
applicable Approvals. Permittee shall perform, or cause to be performed, all Work in compliance
with such Approvals.

b. Permittee shall use, and shall cause its Agents to use, due care at all times in
performing the Work to avoid any damage or harm to City's property and adjoining property and
any facilities, in, under, or on the Site or adjacent to the Site, unless such property or facilities are
to be demolished, removed or replaced in connection with the Work.

c. Permittee shall be solely responsible for promptly correcting any unplanned
interruption to utility services of existing tenants, to the extent caused by Permittee or its
contractors, subcontractors or agents. Permittee shall be solely responsible for providing prior
written notice of any planned interruption to utility service approved by the City and the
application utility provided in conjunction with Permittee’s performance of the Work.

d. Permittee shall cause all of its contractors, subcontractors, and all other parties
performing the Work to comply with the terms of this Permit. Upon the City’s request, evidence
of such requirement shall be provided to the City.

e. Permittee shall pay all utility service fees associated with the Work on the Site,
including, without limitation, water, sewer, and electricity, to the extent Permittee uses such
utilities in connection with the Work.

f. Permittee shall comply with all of the terms and conditions of the DDA and the
Public Improvement Agreement covering the Work, including but not limited to any provisions
related to insurance and shall provide evidence of the required insurance prior to commencing the
Work.

g. Permittee's obligations under this Permit shall be subject to extension due to Force
Majeure. Any extension of time for the performance of an act or obligation under this Permit due
to Force Majeure shall be subject to the requirements of Section 1.3(e) of the DDA regarding the
giving of notice of an event of Force Majeure; provided, further, that Permittee shall not have to
provide a separate notice of the occurrence of an event of Force Majeure to the City under this
Permit if Permittee provides a notice of such event of Force Majeure under the DDA.

6. Notice and Schedule. Prior to performing the Work, Permittee shall provide to City Public
Works Director (a) at least forty-eight (48) hour’s prior written notice, which notice may be
provided via electronic mail, and (b) an anticipated schedule for the Work. Permittee shall
promptly provide to City all material updates and modifications to the schedule.
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7. Compliance with Laws and Agreements.

a. All activities and operations of Permittee and/or its Agents under this Permit shall
comply with all applicable federal, state and local laws and regulations, including without
limitation, the City’s Marsh Crust ordinance (City of Alameda Ordinance No. 2824), and in
accordance with all agreements between the Permittee and the City applicable to the Site. All
contracts Permittee enters into for performance of the Work shall make appropriate provision for
compliance with this Section 7.

b. All activities and operations of Permittee and/or its Agents under this Permit shall
be in compliance with the Site Management Plan (“SMP”) dated September 30, 2022, attached
hereto as Exhibit C, including any revisions thereto to the extent that they are Permitted
Exceptions under Section 4.6 of the DDA. The substantive portions of the SMP shall apply to all
applicable Work.

c. Permittee herein covenants for itself and for all persons claiming in or through it
that there shall be no discrimination against or segregation of any person or group of persons on
account of race, color, creed, religion, age, sex, marital status, sexual orientation, disability,
veterans’ status, national origin or ancestry in the use, occupancy or enjoyment of the Site.

8. Signs. Permittee shall not place, erect, or maintain any sign, advertisement, banner or
similar object on the Site, except for temporary safety and warning signs associated with the Work
and/or as approved by City, such approval not to be unreasonably withheld, conditioned or
delayed. Informational signage shall be subject to the approval of the City, not to be unreasonably
withheld, conditioned or delayed.

9. Condition/Restoration of Condition of Property.

a. For purposes of this Permit, Permittee accepts the Site "as is" and entry upon the
Site by Permittee is an acknowledgment by Permittee that all dangerous places and defects in the
Site, except latent defects and dangerous places, are known to it. Throughout the Term of this
Permit, Permittee shall use commercially reasonable efforts to maintain the Site so that it will not
be unsafe, unsightly or unsanitary. Upon termination of this Permit, Permittee shall vacate the Site
and remove any and all personal property located thereon. If this Permit is terminated prior to
conveyance of the Site to Permittee or an assignee of Permittee pursuant to the DDA, then all
improvements installed on the Site by the Permittee shall become the property of the City, subject
to the provisions of the DDA regarding the City’s right of reverter and right of repurchase. The
City shall have the right upon not less than thirty (30) days notice to Permittee to dispose of any
property left by Permittee on the Site after termination of this Permit or after the Permittee has
vacated the Site.

b. If any soil, groundwater, soil gas, or geotechnical investigation permitted hereby
involves the drilling of holes or other excavation having a dimension that could create a safety
hazard for persons, said holes and excavation shall during any drilling operations be carefully
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safeguarded and shall upon the completion of said drilling operations be refilled (and compacted
to the extent necessary) to the level of the original surface penetrated by the drilling and shall be
approved by Permittee’s geotechnical engineer. All soil, groundwater, and soil gas test data and
reports prepared based thereon and obtained from these activities shall be provided to City upon
request.

C. Permittee shall comply with any and all of the City’s on-site safety and security
requirements and any other rules and regulations that might be applicable to the Permittee’s Work.
Permittee shall secure the Site during any Work to prevent unauthorized entry.

d. Intentionally deleted.

e. Prior to the termination of this Permit, Permittee, at its sole cost and expense, shall
appropriately contain, label and cause to be removed from the Site any Hazardous Materials (as
defined below) extracted from the Site as a result of Permittee’s Work or first introduced in, on,
under or about the Site by Permittee or its Agents (“Permittee Hazardous Materials), in
compliance with all applicable laws. All costs of storage, shipping and disposal of Permittee
Hazardous Materials shall be the responsibility of Permittee including, without limitation, the costs
of preparation of shipping papers. Permittee shall promptly inform City that such actions have
been performed. To the extent required in connection with the transport or disposal of Hazardous
Materials from the Site, the City shall be designated and shall sign any necessary manifests as the
“generator” of any Hazardous Waste removed from the Site, but Permittee shall be designated the
generator for any Hazardous Materials first introduced in, on, under or about the Site solely by
Permittee. For purposes herein, the term “Hazardous Materials” shall mean any substance,
material or waste which is (i) defined as a “hazardous waste,” “hazardous material,” “hazardous
substance,” “extremely hazardous waste,” or “restricted hazardous waste” under any provision of
California law; (ii) petroleum; (iii) asbestos; (iv) polychlorinated biphenyls; (v) radioactive
materials; (vi) designated as a “hazardous substance” pursuant to Section 311 of the Clean Water
Act, 33 U.S.C. Section 1251 et seq. (33 U.S.C. Section 1321) or listed pursuant to Section 307 of
the Clean Water Act (33 U.S.C. Section 1317); (vii) defined as a “hazardous waste” pursuant to
the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq. (42 U.S.C. Section
6903) or its implementing regulations; (viii) defined as a “hazardous substance” pursuant to
Section 101 of the Comprehensive Environmental Response, Compensation, and Liability Act, 42
U.S.C. Section 9601 et seq. (42 U.S.C. Section 9601); or (ix) determined by California or federal
governmental authority to be capable of posing an unacceptable risk to human health or the
environment due to environmental exposures.

f. [Notwithstanding any provision of this Permit to the contrary, in no event shall
Permittee or its Agents be liable for the mere discovery by Permittee of any preexisting condition
of Hazardous Materials in, on, under or about the Site (including Incidental Migration as defined
in the DDA) that Permittee did not extract from or introduce in, on, under or about the Site,
provided Permittee promptly notifies City of such discovery and properly documents and handles
any Hazardous Materials actually extracted by Permittee or its Agents in accordance with this
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Section.] [NOTE: THIS PROVISION TO BE INCLUDED IN RIGHTS OF ENTRY FOR
OFF SITE WORK ONLY, INCLUDING “SITE A” AND RESHAP.]

g. City makes no representations or warranties, express or implied, with respect to the
environmental condition of the Site or the surrounding property (including, without limitation, all
facilities, improvements, structures and equipment thereon and soil and groundwater thereunder),
or compliance with any applicable Hazardous Materials Laws, and gives no indemnification,
express or implied, for any costs of liabilities arising out of or related to the presence, discharge,
migration or release or threatened release of Hazardous Materials in or from the Site, except to the
extent specifically provided in the DDA. Permittee recognizes that, in entering upon the Site and
performing work under this Permit, its Agents may be working with, or be exposed to, substances
or conditions which are toxic or otherwise hazardous. Permittee shall provide prior written notice
to its Agents of the potential presence and exposure to such toxic or hazardous substances or
conditions. Permittee agrees that, for purposes of this Permit and performance of the Work, it is
assuming full responsibility for such risks, except and to the extent the same arise from the gross
negligence or willful misconduct of the City.

h. To the extent any of the terms of this Section 9 conflict with the terms of the DDA,
the terms of the DDA shall control.

1. All excavation, backfilling or other earthwork shall be performed in
accordance with the recommendations of Permittee's geotechnical engineer and the terms
of any permits or approvals.

10. Defaults by Permittee. A default of Permittee under this Permit shall include, but not be
limited to, Permittee's failure to timely perform an obligation under this Permit or to comply with
any material term of this Permit; Permittee’s insolvency, appointment of a receiver, or the filing
of any petition in bankruptcy either voluntary or involuntary which Permittee fails to discharge
within sixty (60) days; the commencement of a foreclosure action against the Permittee or a portion
thereof, or any conveyance in lieu or in avoidance of foreclosure. Permittee shall notify the City
of Permittee’s insolvency, appointment of a receiver, the filing of a petition for bankruptcy, the
commencement of a foreclosure action, or any correspondence in lieu thereof.

11.  Remedies. Upon the happening of any event described above in Section 10, the City shall
first notify Permittee in writing of Permittee's purported breach or failure. Permittee shall have
thirty (30) days from receipt of such notice to cure such breach or failure; provided, however, that
if such breach or failure cannot reasonably be cured within such thirty (30) day period and
Permittee has commenced the cure within such thirty (30) day period and thereafter is diligently
working in good faith to complete such cure, Permittee shall not be in default so long as Permittee
is diligently prosecuting such cure to completion. Permittee's failure to timely cure a default under
this Permit shall be deemed an "Event of Default."

Upon the occurrence of an Event of Default, City shall have the right to issue a stop work order,
seek specific performance or other injunctive relief, and/or recover damages against the Permittee
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with respect to the applicable Event of Default under this Permit, subject to the limitation on such
damages set forth in the DDA.

Furthermore, if there is a Developer Event of Default under the DDA with respect to the
Infrastructure Phase that is the subject of this Permit, and if following such Developer Event of
Default the City exercises its rights and remedies described in Sections 15.5 and 15.6 of the DDA
prior to the issuance of a Infrastructure Phase Certificate of Completion for such Infrastructure
Phase or Permittee becoming entitled to the issuance of an Infrastructure Phase Certificate of
Completion for such Phase, then City shall have the right to revoke and terminate this Permit and
remove the Permittee from the Site. If this Permit is revoked or terminated pursuant to the
immediately preceding sentence prior to the completion of the Work, Permittee shall secure all
portions of the Site to prevent injury or damage to person or property at Permittee’s sole cost and
expense. Notwithstanding the foregoing, if Permittee fails to secure the Site in a
reasonable time thereafter then City may, at its sole option, remedy such failure for
Permittee's account and at Permittee’s expense.

Subject to the limitation on revoking and terminating this Permit set forth in this Section 11, City
reserves to itself all remedies available to it at law or in equity. Any remedies specified herein are
in addition to and not in lieu of other remedies available to City. Permittee agrees that City has
full discretion in choosing the remedy or remedies to pursue and that the failure of City to take
enforcement action shall not be construed as a waiver of that or any subsequent default or breach.

12. Costs. Subject to the terms of this Permit, Permittee shall bear all costs and expenses of
any kind or nature in connection with its use of the Site, including, without limitation, any fines or
penalties related to, or arising from performance of the Work and any costs incurred by the City
caused by Permittee’s or its Agents’ failure to comply with this Permit.

13. Notices. Any notice or communication required hereunder to be given by the City or the
Permitee shall be in writing and shall be delivered by each of the following methods: (1)
electronically (e.g., by e-mail delivery); and (2) either personally, by reputable overnight courier,
or by registered or certified mail, return receipt requested. Notwithstanding the time of any
electronic delivery, the notice or communication shall be deemed delivered as follows:

a. If delivered by email or by registered or certified mail, the notice or communication
shall be deemed to have been given and received on the first to occur of: (i) actual receipt by any
of the addressees designated below as a party to whom notices are to be sent; or (ii) five (5) days
after the registered or certified letter containing such notice, properly addressed, with postage
prepaid, is deposited in the United States mail. If delivered personally or by overnight courier, a
notice or communication shall be deemed to have been given when delivered to the Party to whom
it is addressed.

b. Either Party may at any time, by giving ten (10) days’ prior written notice to the
other Party pursuant to this section, designate any other address in substitution of the address to
which such notice or communication shall be given.
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City: City of Alameda
2263 Santa Clara Avenue, Room
Alameda, CA 94501
Attention: Public Works Director
Email:
Phone:

With copy to: City Attorney's O ffice
2263 Santa Clara Avenue, Room 280
Alameda, CA 94501 Attention: City Attorney
Email:cityattorney(@alamedacityattorney.org
Phone: 510-747-4752

Permittee:

With copy to:

14. No Assignment. This Permit is personal to Permittee and shall not be transferred by
Permittee without City’s prior written consent, which may be granted or denied in City’s sole
discretion. Any attempt by Permittee to transfer this Permit in violation of the immediately
preceding sentence shall be null and void. Notwithstanding the foregoing, (a) City acknowledges
that some or all of the Work may be performed by Permittee’s Agents, and such performance shall
not be construed as an assignment or transfer by Permittee of this Permit; and (b) Permittee may
assign this Permit in connection with a Transfer of the DDA permitted under Section 10.4 or
Section 10.5 of the DDA.

15. Strictly Construed. This Permit is to be strictly construed and no use other than that
specifically stated herein is authorized hereby.

16.  Non-Liability of Officials, Employees and Agents. Notwithstanding anything to the
contrary in this Permit, no elective or appointive board, commission, member, officer, employee
or agent of City shall be personally liable to Permittee, its successors and assigns, in the event of
any default or breach by City or for any obligation of City under this Permit or a judgment obtained
against City, nor shall any officer, director, shareholder, partner, member, trustee, employee, or
beneficiary of Permittee be personally liable to City, or its successors or assigns, in the event of
any default or breach by Permittee or for any obligation of Permittee under this Permit or a
judgment obtained against Permittee.
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17. No Joint Venture or Partnership; No Authorization. This Permit does not create a
partnership or joint venture between City and Permittee as to any activity conducted by Permittee
on, in or relating to the Site. Except as provided in this Permit, the giving of this Permit by City
does not constitute authorization or approval by City of any activity conducted by Permittee on,
in, or relating to the Site.

18. Taxes. Permittee agrees to pay any applicable taxes, including possessory interest taxes, in
the event that this Permit creates a possessory interest subject to property taxation, that may be
lawfully assessed on Permittee's interest under this Permit or use of the Site pursuant hereto.
Permittee shall pay all such charges when they become due and payable and before delinquency.
Nothing in this section shall be construed as indicating an intent to create a possessory interest
subject to taxation, and City agrees that it will cooperate with Permittee in efforts to lawfully
minimize or avoid any such assessments.

19. Indemnification.

a. The Parties agree that the indemnification provisions set forth in Article 13 of the
DDA shall apply to the Work performed by Permittee pursuant to this Permit.

b. Permittee shall not permit any mechanics' or material supplier's liens to be levied
against the Site for any labor or material furnished to Permittee or claimed to have been furnished
to Permittee or to its Agents and Permittee shall indemnify, defend and hold the Indemnities free
and harmless from any and all cost or expense connected with or arising from any Work undertaken
on the Property by Permittee.

C. For the purposes of this Section 19, Permittee's operations and activities include,
but are not limited to, those of its Agents.

d. Permittee's obligations under this Section 19 shall survive the expiration or
other termination of this Permit.

e. The agreement that the indemnification provisions set forth in Article 13 of the
DDA shall apply to the Work performed by Permittee pursuant to this Permit shall not be construed
to limit or replace, any other obligations or liabilities which Permittee may have to City in the
DDA, this Permit, the Public Improvement Agreement at common law or otherwise, except as
same may be limited by the provisions of the DDA or this Permit.

20. General Provisions.

a. This Permit may not be amended or modified except by a written instrument signed by an
officer or other authorized representative of all parties hereto.

b. No waiver by any party of any of the provisions of this Permit shall be effective unless in
writing and signed by the party granting the waiver, and only to the extent expressly provided in
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such written waiver.

c. All approvals and determinations of City required or permitted hereunder shall be made in
the reasonable discretion of City.

d. The section and other headings of this Permit are for convenience of reference only and
shall be disregarded in the interpretation of this Permit

e. Time is of the essence with respect to this Permit and all actions authorized hereunder.

f. This Permit shall be construed and governed in accordance with the laws of the State of
California.

g. Any legal action under this Permit shall be brought in the Alameda County Superior Court

or the United States District Court for the Northern District of California. In the event of any
litigation, including administrative proceedings, relating to this Permit, including but not limited
to any action or suit by any party, assignee or beneficiary against any other party, beneficiary or
assignee, to enforce, interpret or seek relief from any provision or obligation arising out of this
Permit, the parties and litigants shall bear their own attorney’s fees and costs. No party or litigant
shall be entitled to recover any attorneys’ fees or costs from any other party or litigant, regardless
of which party or litigant might prevail.

h. All parties have been represented by counsel in the preparation and negotiation of this
Permit, and this Permit shall be construed according to the fair meaning of its language. The rule
of construction to the effect that ambiguities are to be resolved against the drafting party shall not
be employed in interpreting this Permit. Unless the context clearly requires otherwise: (a) the
plural and singular numbers shall each be deemed to include the other; (b) the masculine, feminine,
and neuter genders shall each be deemed to include the others; (c) “shall,” “will,” or “agrees” are
mandatory, and “may” is permissive; (d) “or” is not exclusive; and (e) “includes” and “including”
are not limiting.

1. Section headings in this Permit are for convenience only and are not intended to be used in
interpreting or construing the terms, covenants or conditions of this Permit.

J- Except as otherwise provided herein, if any provision(s) of this Permit is (are) held invalid,
the remainder of this Permit shall not be affected, except as necessarily required by the invalid
provisions, and shall remain in full force and effect unless amended or modified by mutual consent
of the parties.

k. This Permit may be executed in one or more counterparts, each of which shall be deemed
to constitute an original, but all of which, when taken together, shall constitute one and the same
instrument, with the same effect as if all of the parties to this Permit had executed the same
counterpart.
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. Permittee may not record this Permit or any memorandum hereof.

m. Subject to the limitations on assignments or other transfers by Permittee hereunder, this
Permit shall be binding upon and inure to the benefit of the parties hereto and their respective heirs,
representatives, successors and assigns.

n. Each of the exhibits referenced in this Permit is attached hereto and incorporated herein.
0. This Permit may be executed in counterparts.
p. For purposes herein, the designated representative for City shall be the Community

Development Director or her designee.

Signature begin on next page
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IN WITNESS WHEREOF, the parties hereto have executed this Permit as of the date first written
above.

PERMITTEE:

[Signature of City on next page]

Signature Page
676\05\3529373.1
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CITY:

CITY OF ALAMEDA, a California charter city

By:

Jennifer Ott, City Manager

[Notary Acknowledgment Required]

Recommended for Approval:

Lisa Maxwell
Community Development Department Director

Approved as to Form:

Len Aslanian
Assistant City Attorney

Authorized by City Council Resolution No.

Signature Page
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Developer Draft — July 5, 2023
Exhibit A

The Site
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Developer Draft — July 5, 2023
Exhibit B

The Work
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Developer Draft — July 5, 2023
Exhibit C
The SMA

[Please See Attached]
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EXHIBIT K
FORM OF GENERAL ASSIGNMENT

GENERAL ASSIGNMENT
(Alameda Point West Midway, [Phase/Subphase] )

THIS GENERAL ASSIGNMENT (“Assignment”) is entered into the day of ,20
(the “Effective Date”), by and between the CITY OF ALAMEDA, a California charter city (the
“City”), and (“Developer”).

RECITALS

A. The City and Developer have entered into that certain Disposition and
Development Agreement, dated , 2023, as amended, regarding the portion of
Alameda Point commonly known as West Midway (the “DDA”). Capitalized terms not otherwise
defined herein shall have the same meaning as set forth in the DDA.

B. Pursuant to the DDA, the City is obligated, inter alia, to assign the following to
the Developer and the Developer is obligated to accept the following from Assignor: (1) any and all
permits, entitlements, rights, intangible property and/or privileges appurtenant or otherwise
related to [ Phase/Subphase] more particularly described on Schedule 1 attached hereto, including,
without limitation, the EDC Agreement, (collectively, the “[Phase/Subphase] __ Intangible
Property”).

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereby agree as follows:

1. Assignment and Acceptance. Effective as of the Effective Date, (a) the City
hereby assigns the [Phase/Subphase]  Intangible Property to the Developer and (b) the Developer
hereby accepts the foregoing assignment.

2. Notice. From and after the Effective Date, the notices to be delivered with respect
to the [Phase/Subphase]  Intangible Property shall be delivered to:

Developer:
With copies to:
With copies to:

3 Attorneys‘ Fees. If legal action is brought by either Party against the other for default
under this Assignment or to enforce any provision herein, each Party shall bear their own attorney’s
fees, expert witness fees, and court costs and neither Party shall be entitled to recover attorneys’ fees
or costs from the other Party regardless of whether a Party is a prevailing party.
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4. Entire Agreement. All attachments are incorporated herein by this reference, are an
integral part of this Assignment, and will be read and interpreted together as a single document. This
Assignment and the applicable provisions of the DDA set forth the complete, exclusive and final
statement of the agreement between the parties as to the subject matter hereof and supersedes all
prior and contemporaneous agreements, understandings, negotiations and discussions, whether oral
or written, between the parties regarding such subject matter.

5. Counterparts. This Assignment may be executed in one or more counterparts by
actual or electronic signature. All counterparts so executed shall constitute one contract, binding on
all parties, even though all parties are not signatory to the same counterpart.

6. Further Assurances. Each of the parties shall execute and deliver any and all
additional papers, documents, and other assurances, and shall do any and all acts and things
reasonably necessary in connection with the performance of their obligations hereunder and to carry
out the intent of this Assignment.

7. Miscellaneous. This Assignment shall be binding upon and inure to the benefit of the
respective successors, assigns, personal representatives, heirs and legatees of the city and the
Developer. This Assignment shall be governed by, interpreted under, and construed and enforceable
in accordance with, the laws of the State of California.
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IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the
Effective Date.
CITY:

CITY OF ALAMEDA,
a California charter city,

By:
Name:
Title:

DEVELOPER:
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Schedule 1 to General Assignment

Legal Description of the Phase/Subphase
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EXHIBIT L

FORM OF BILL OF SALE
BILL OF SALE
This BILL OF SALE is entered into as of ,202 , by and between the CITY OF
ALAMEDA, a California charter city (the “City”), and (“Developer”).
RECITALS

A. The City and Developer have entered into that certain Disposition and
Development Agreement, dated , 2023, as amended, regarding the portion of
Alameda Point commonly known as West Midway (the “DDA”). Capitalized terms not otherwise
defined herein shall have the same meaning as set forth in the DDA.

B. Pursuant to the DDA, the City is obligated to, inter alia, transfer the
[Phase/Subphase] ~ Personal Property (defined below) to the Developer.

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereby agree as follows:

1. Transfer. In consideration of the portion of the Land Payment allocated to the
[Phase/Subphase] and other provisions of this Bill of Sale, the City does hereby absolutely and
unconditionally give, grant, bargain, sell, transfer, set over, assign, convey, release, confirm and
deliver to the Developer the personal property listed in Exhibit 1 attached hereto (the
“[Phase/Subphase @ Personal Property”). The Developer hereby accepts the
[Phase/Subphase] _ Personal Property pursuant to the terms of this Bill of Sale.

2. City’s Representations:; As-Is Purchase: Waiver of Implied Warranties; Limitation
of Liability.

The City hereby represents that the Phase ~ Personal Property is free and clear of
all liens and encumbrances.

The Developer acknowledges that the Developer has had the opportunity to inspect
the [Phase/Subphase] _ Personal Property and, except as expressly set forth in Section 2.1, hereby
agrees that the Developer is accepting the [Phase/Subphase] Personal Property in their
“As-Is” condition.

Except as expressly set forth in Section 2.1, the Developer agrees that no other
representations or warranties (express or implied) are made by the City, and any implied warranties
of merchantability or fitness for a particular purpose are hereby disclaimed.

3. Attorneys‘ Fees. If legal action is brought by either Party against the other for
default under this Assignment or to enforce any provision herein, each Party shall bear their own
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attorney’s fees, expert witness fees, and court costs and neither Party shall be entitled to recover
attorneys’ fees or costs from the other Party regardless of whether a Party is a prevailing party.

4. Entire Agreement. All attachments are incorporated herein by this reference, are an
integral part of this Bill of Sale, and will be read and interpreted together as a single document.
This Bill of Sale (including all attachments thereto) and the applicable provisions of the DDA set
forth the complete, exclusive and final statement of the agreement between the parties as to the
subject matter hereof and supersedes all prior and contemporaneous agreements, understandings,
negotiations and discussions, whether oral or written, between the parties regarding such subject
matter.

5. Counterparts. This Bill of Sale may be executed in one or more counterparts by
actual or electronic signature. All counterparts so executed shall constitute one contract, binding
on all parties, even though all parties are not signatory to the same counterpart.

6. Further Assurances. Each of the parties shall execute and deliver any and all
additional papers, documents, and other assurances, and shall do any and all acts and things
reasonably necessary in connection with the performance of their obligations hereunder and to
carry out the intent of this Assignment.

7. Miscellaneous. This Bill of Sale shall be binding upon and inure to the benefit of
the respective successors, assigns, personal representatives, heirs and legatees of the city and the
Developer. This Bill of Sale shall be governed by, interpreted under, and construed and enforceable
in accordance with, the laws of the State of California.

[Signatures on next page]
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IN WITNESS WHEREOF, the parties have executed and delivered this Bill of Sale as of
the day and year first above written.

CITY:

CITY OF ALAMEDA,
a California charter city,

By:
Name:
Title:

DEVELOPER:

676\05\3559168.2
085262816786756v12



EXHIBIT “1” TO BILL OF SALE

[Phase/Subphase] ___ Personal Property
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EXHIBIT M

PUBLIC IMPROVEMENT AGREEMENT
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:
City of Alameda
Public Works Department
2263 Santa Clara Avenue
Alameda, CA 94501

No fee for recording pursuant to
Government Code Section 27383

APNSs:

PUBLIC IMPROVEMENT AGREEMENT

(West Midway, Phase _; Map No. )

This Public Improvement Agreement (“Agreement”) is made by and between the City of
Alameda, a municipal corporation in the County of Alameda, State of California, hereinafter called

"City," and , a Delaware limited liability company, hereinafter called "Developer" and dated this
day of , 202_ (the “Effective Date™).

WITNESSETH:

A. WHEREAS, City and the Developer have entered into that certain Disposition and
Development Agreement dated as of , 2023 (“DDA’") whereby the City has agreed to
convey to the Developer certain property more particularly described in Exhibit A, attached hereto
and incorporated herein by this reference, (hereinafter called the “Subdivision”) under the terms
and conditions of the DDA; and

B. WHEREAS, City and the Developer have entered into that certain Development
Agreement dated as of , 2023 and recorded against the Subdivision on as
Instrument No. in the Official Records of Alameda County (“Development Agreement”);

C. WHEREAS, under the terms of the DDA, the Developer is required to construct
certain Backbone Infrastructure within the Subdivision; and

D. WHEREAS, Final Map No. (the “Final Map”) of the Subdivision was
approved with conditions by the City on , 20, which conditions are on file
in the Public Works Department and incorporated herein by this reference (the “Conditions of
Approval”); and
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F. WHEREAS, the Final Map has been reviewed by the City’s Public Works and
Planning Directors and found to be in substantial compliance with the approved Tentative Map;
and

G. WHEREAS, the Backbone Infrastructure required to be constructed pursuant to
DDA with respect to the Subdivision is more particularly described in the Public Infrastructure
Improvement plans and specifications listed in Exhibit B, attached hereto (the “Plans and
Specifications”), which have not been completed as of the Effective Date; and

H. WHEREAS, as a condition precedent to the Developer’s commencement of
construction of the Backbone Infrastructure for an Infrastructure Phase, the City is requiring the
execution of this Agreement relating to installation of the Public Infrastructure Improvements
(including outside the boundaries of the Subdivision) pursuant to the terms of the DDA; and

L. WHEREAS, in accordance with Section 66499 of the Government Code, the City
is requiring that this Agreement be secured by a surety bond or an instrument of credit issued by a
financial institution subject to approval by the City and subject to regulation by the State or federal
governments, or by a cash deposit; and

J. WHEREAS, Sections 66499.2 and 66499.3 of the Government Code establish the
types and amount of security to guarantee the performance of improvement agreements; and

NOW, THEREFORE, in consideration of the mutual covenants, promises and agreements
herein contained, the parties hereto mutually agree as follows:

1. Definitions. Capitalized terms not otherwise defined herein shall have the same
meaning as set forth in the DDA.

2. Construction Obligation; Offers of Dedication. Developer agrees, at Developer's
sole cost and expense, to commence construction of the Public Infrastructure Improvements
(defined as [NOTE: DEFINITION OF “COMMENCE” WITH RESPECT
TO A PARTICULAR INFRASTRUCTURE PHASE FROM THE DDA TO BE INSERTED
HERE] on or before (the “Commencement Date”) and cause all Public Infrastructure
Improvements to be made and completed pursuant to this Agreement prior to (the
“Completion Date”), which dates shall at all times remain consistent with and subject to the DDA
Milestone Schedule (including the Outside Phase Commencement Date and the Outside Phase
Completion Date for the Infrastructure Phase subject to this Agreement), as the Milestone
Schedule may be extended pursuant to the terms of the DDA and as the same may be amended
pursuant to the terms of the DDA. The Commencement Date and the Completion Date are subject
to extension pursuant to the terms of the DDA, including Section 1.3 of the DDA; provided,
however, that any extension due to Force Majeure shall be subject to the requirements of Section
1.3(e) of the DDA regarding the giving of notice of an event of Force Majeure; provided, further,
that Developer shall not have to provide a separate notice of the occurrence of an event of Force
Majeure to the City under this Agreement if Developer provides a notice of such event of Force
Majeure under the DDA.
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Subject to the foregoing, any modification to the Commencement Date or the Completion
Date, other than an extension of the Commencement Date and/or Completion Date permitted by
the DDA (e.g., as a result of Force Majeure), shall be initiated by a written application made by
Developer to the City Manager and Public Works Director stating fully the grounds of the
application and facts relied upon for such an extension. Neither the modification nor extension of
the Commencement Date and/or Completion Date, nor any other delay by City shall constitute a
waiver of any of the obligations of Developer or Developer's surety. If the extension or
modification results in an increase in costs, any extension may be conditioned upon an increase in
security and inspections fees to reflect current costs. Any extension may be granted without notice
to the Developer’s surety, shall not affect the validity of the bonds, and shall not relieve the surety’s
liability on any of the bonds required by this Agreement.

3. Easements and Permits. Pursuant to Section 9.6 of the DDA, the City has provided
Developer with a Right of Entry and any and all other rights of way, encroachment permits and
temporary construction easements which may be necessary or convenient for the construction and
operation of the Public Infrastructure Improvements. Developer shall, at its sole cost and expense,
(a) obtain all other necessary permits and licenses for the construction of the Public Infrastructure
Improvements; (b) give all necessary notices for the construction of the Public Infrastructure
Improvements; and (c) pay all fees and taxes required by law for the construction of the Public
Infrastructure Improvements.

4. Performance of the Work. Construction of the Public Infrastructure Improvements
shall be performed in a workmanlike and professional manner, in accordance with the “Applicable
Requirements” which shall include: (a) all requirements of the Applicable Law as that term is
defined in and as in accordance with the Development Agreement; (b) the Public Works Standard
Specifications; (c) the Master Infrastructure Plan ("MIP") approved by the City Council on
February 4, 2014; (d) the applicable provisions of Article 5 and Section 8.3 of the DDA; (e) the
applicable measures imposed to mitigate adverse environmental effects of the project under the
MMR Program (as defined in the DDA); and (f) the Plans and Specifications (including all details
and notes shown on the Plans and Specifications).

Developer shall provide supervision of the work on the Public Infrastructure Improvements
or have a competent contractor, foreman or superintendent on the work during progress with
authority to act for Developer.

5. Modifications. Developer reserves the right to modify the Plans and Specifications
as the development progresses should unforeseen conditions occur, provided written approval is
first obtained from the Public Works Director, and so long as such modifications are materially
consistent with the Applicable Requirements. City also reserves the right to make or require
reasonable modifications to the Plans and Specifications whenever field conditions and/or public
safety require such modifications, subject to the terms and conditions of the Development
Agreement. Developer shall pay the City for all actual costs including, without limitation, plan
check and inspection costs resulting from any such modifications.

Any alteration or alterations made to the Plans and Specifications or to any provision of
this Agreement shall not operate to release any surety or sureties from liability on any bond or
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bonds attached hereto and made a part hereof, and consent to make such alterations is hereby given,
and the sureties to such bonds waive the provisions of Section 2819 of the California Civil Code.

6. Compliance and Inspection. All development activity pursuant to this Agreement
shall be in compliance with Applicable Requirements, and all Public Infrastructure Improvements
shall be inspected by the City for compliance with Applicable Requirements. Subject to the terms
and conditions of the Development Agreement, concurrent with the commencement of
construction of the Public Infrastructure Improvements Developer shall deposit with the City the
sum of Dollars ($ ), which is to cover the costs of all inspections
and Public Works charges with respect to the Public Infrastructure Improvements, consistent with
the then applicable Master Fee Schedule.

7. Access to Work. Developer shall allow City's duly authorized representatives
access to the work under this Agreement at all times and shall furnish them with every reasonable
facility for ascertaining that the methods, materials, and workmanship comply with the Applicable
Requirements. Developer is required to give at least forty-eight (48) hours’ advance notice of the
date upon which Developer seeks to have the City inspect the applicable work. City may reject
defective work and require its repair, replacement, or removal by Developer, all at no expense to
City.

8. Acceptance of Offers of Dedication and Public Infrastructure Improvements.
Subject to compliance with the requirements of Section 16 below, the City hereby agrees to (a)
accept the offers of dedication to the City shown on the Final Map and (b) accept the Public
Infrastructure Improvements for permanent maintenance upon Developer’s completion of the
Public Infrastructure Improvements in accordance with the Applicable Requirements and upon
inspection and approval by the City pursuant to Section 6 of this Agreement. Developer may offer
dedication of the Public Infrastructure Improvements in phases or subphases and the City shall not
refuse to accept such phased or sub-phased dedications or refuse phased or sub-phased releases of
bonds or other security so long as all other conditions for acceptance have been satisfied.

9. City Services. Developer agrees to be financially responsible for all utility services
provided to subdivision residents prior to acceptance of improvements by City.

10.  Developer Not Agent of City. Neither Developer nor any of Developer's agents or
contractors are or shall be considered to be agents of City in connection with the performance of
Developer's obligations under this Agreement. Developer has full rights, however, to manage its
employees in their performance of services under this Agreement. Developer is not authorized to
bind City to any contracts or other obligations.

11. Developer Responsibility for Work. Until such time as all Public Infrastructure
Improvements required by this Agreement are fully completed, passed final inspection and, if to
be dedicated to the City, are accepted by City, Developer will be responsible for the care,
maintenance of, and any repairs or reconstruction to remedy any damage to such Public
Infrastructure Improvements, and City shall not, nor shall any officer or employee thereof, be liable
or responsible for any accident, loss or damage, regardless of cause, happening or occurring to the
work or improvements specified in this Agreement prior to the completion and acceptance of the
work or improvements, except to the extent that (1) the City or any officer or employee thereof
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caused such damage, and/or (2) such damage is caused by the general public, but only if the City
requires that such work or improvement be opened to public access prior to acceptance of such
work or improvement by the City. Except as otherwise set forth in the immediately preceding
sentence, prior to the City’s acceptance of the Public Infrastructure Improvements, Developer shall
be responsible for, and bear the risk of loss to, any of the Public Infrastructure Improvements
constructed or installed by Developer, and such risks are hereby assumed by Developer.

12. Obligation to Warn Public. Until final acceptance of the Public Infrastructure
Improvements, Developer shall give good and adequate warning to the public of potentially
dangerous conditions which exist in said Public Infrastructure Improvements, and will take all
reasonable actions to protect the public from such condition(s). Developer shall provide and
maintain such guards, watchmen, fences, barriers, regulatory signs, warning lights, and other
safety devices adjacent to and on the site as may be necessary to prevent accidents to the public
and damage to the property.

13. Sale or Disposition of Subdivision. The sale or other disposition of any portion
of the Subdivision will not relieve Developer from the obligations set forth herein; provided,
however, If the Subdivision or any portion of the Subdivision is sold to any other person in
accordance with the DDA, and the Developer’s obligation to perform the Public Infrastructure
Improvements work is assigned to the purchasing party (the “Assigned Obligations”), Developer
may request a novation of this Agreement and a substitution of security together with a release of
Developer’s obligation to perform the Assigned Obligations. Upon approval of the novation and
substitution of securities, Developer may obtain a release or reduction of the security required by
this Agreement together with a release of Developer’s obligation to perform the Assigned
Obligations. Nothing in the novation shall relieve Developer of the obligations under Paragraphs
22 and 23 for the work or improvements done by or on behalf of Developer unless City expressly
consents in writing to such release. Nothing in this Agreement is intended to amend, modify or
otherwise change Developer's ability to transfer the Subdivision under the DDA, and Developer
may assign this Agreement in connection with a Transfer of the DDA permitted under Section
10.4 or Section 10.5 of the DDA.

Notwithstanding the forgoing provisions of this Section 13 to the contrary, in the event a portion
of the Subdivision is transferred to a third party pursuant to Section 10.4 or 10.5 of the DDA, such
transferee’s obligation to assume any obligations under this Agreement shall be in accordance with
the DDA.

14.  Improvement Security. In order to ensure full and faithful performance of this
Agreement and in accordance with the requirements of the Subdivision Map Act and the
Applicable Law, Developer shall file with the City the following security in the type and amounts
specified:

(a) Performance Bond. On the earlier of the close of escrow for the applicable
Phase under the DDA or the commencement of construction of the Public Infrastructure
Improvements, a faithful performance security in an amount of
Dollars ($ ) (one hundred percent (100%) of the total approved estimate for the
cost of improvement, which estimate shall include a ten percent (10%) contingency), to assure
City that the Public Infrastructure Improvements will be satisfactorily completed. Developer shall
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furnish City with the security listed in this Section in the forms specified in Government Codes
Sections 66499.1 or in a form reasonably satisfactory to the City Attorney.

(b) Labor and Material Bond. On the earlier of the close of escrow for the
applicable Phase under the DDA or the commencement of construction of the Public Infrastructure
Improvements, a labor and materials security in an amount of
Dollars ($ ) (one hundred percent (100%) of the total approved estimate for the
cost of improvement, which estimate shall include a ten percent (10%) contingency), to ensure
payment in full of all persons, firms and corporations who perform labor or furnish materials for
work done on the Public Infrastructure Improvements. Developer shall furnish City with the
security listed in this Section in the forms specified in Government Codes Sections 66499.2 or in
a form reasonably satisfactory to the City Attorney.

(c) Monumentation Bond. On the earlier of the close of escrow for the
applicable Phase under the DDA or the commencement of construction of the Public Infrastructure
Improvements, either: (i) a bond; or (ii) cash deposit, in the amount of Dollars
($ ) to guarantee payment of the installation of the required permanent monumentation;

(d) Warranty Bond. Upon the full release of the bonds set forth in Section 14(a)
and (b) above either: (i) a cash deposit; (ii) a corporate surety bond issued by a company duly
licensed to conduct a general surety business in the State of California; or (iii) an instrument of
credit, in the amount of Dollars ($ ) (ten percent (10%) of the estimated cost
of the Public Infrastructure Improvements) in accordance with Government Code Sections 66499,
66499.4 and 66499.9 and City Code Section 30-85.2.c to serve as a guarantee and warranty of the
Work against any defective work or labor done or defective materials furnished (from the date
when the City Council accepts the final Infrastructure Phase or portion thereof as complete until
one year thereafter).

15. Form of Security.

(a) All security shall be of a type specified in Government Code §66499(a)(1),
(2), (3) or (5), as applicable, and must be satisfactory to and be approved by the City Attorney as
to form. In conjunction with the submittal of bonds, Developer shall furnish the following
information:

(1) The original, or a certified copy, of the unrevoked appointment,
power of attorney, bylaws, or other instrument entitling or authorizing the person who executed
the bonds to do so;

(2) Evidence that the issuing corporate surety or sureties are duly and
legally licensed to conduct a general surety business in the State of California; and

3) A certificate from the Clerk of Alameda County that the certificate
of authority of the insurer has not been surrendered, revoked, canceled, annulled, or suspended, or
in the event that it has, that renewed authority has been granted.

(b)  As an alternative to bonds, Developer may:
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(1) Submit an instrument of credit or certificate of deposit from one or
more financial institutions subject to regulation by the State or Federal Governments with an office
located in the nine Bay Area counties and pledging that the funds necessary to carry out the act or
agreement are on deposit and guaranteed for payment; or

(2) Make a deposit, either with the City or a responsible escrow agent
or trust company, at the option of the City, of money or negotiable bonds of the kind approved for
securing deposits of public money.

(c) Certificates of deposit shall not be deemed to be satisfactory security unless
such certificates provide that the City is the owner of record of such funds.

16. Acceptance of Public Infrastructure Improvements. No portion of the Public
Infrastructure Improvements shall be accepted by the City unless and until Developer submits a
warranty bond in the amount required by Section 14(d) and such portion of the Public
Infrastructure Improvements are free of all liens and encumbrances (other than Permitted
Exceptions as defined in Section 4.7 of the DDA and encumbrances created by or on behalf of the
City), free of all material defects and conditions which may create a hazard to the public health,
safety, or welfare [and until Developer has set and established survey monuments in accordance
with the Final Map and all Applicable Requirements]. Upon completion of final inspection of the
portion of the Public Infrastructure Improvements described herein, Developer shall comply with
Section 3093 of the Civil Code and shall forthwith deliver to the Public Works Director a copy of
the notice of completion required by said section bearing certification of recordation by the County
Recorder. In addition, all properties, rights-of-ways, easements, and other interests to be dedicated
to the City shall be, before acceptance thereof by the City, free and clear of all liens and
encumbrances of any kind or character whatsoever (other than Permitted Exceptions and
encumbrances created by or on behalf of the City) and free of any and all material defects and
conditions creating a hazard to public health or public safety.

Acceptance of the work on behalf of the City shall be made by the City Council upon
recommendation of the City Engineer after final completion and inspection of all improvements.
The City Council shall act on the City Engineer’s recommendation within sixty (60) days from
the date the City Engineer certifies that the work has been finally completed, as provided in this
Agreement. Such acceptance shall not constitute a waiver of defects by the City.

City shall release any and all security provided by Developer for the portion of the Public
Infrastructure Improvements accepted by the City in the manner described in Government Code
Section 66499.7.

17. Guarantee and Security. Developer guarantees that all Public Infrastructure
Improvements shall be free from defects of materials or work quality and shall perform
satisfactorily for a period of at least one (1) year from and after acceptance of such improvements
by City as complete, and Developer shall repair any defects in any such Public Infrastructure
Improvements and replace any defective improvements which cannot be repaired and which occur
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or arise within said one (1) year period at Developer's own expense. Should Developer fail to act
promptly or in accordance with this requirement and not have cured such failure within the cure
period provided for in Section 20 below, or should the exigencies of the case require repairs or
replacements to be made before Developer can be notified, City may, at its option, make the
necessary repairs or replacements or contract for the necessary work and Developer shall pay to
City the actual cost of such repairs as well as all administrative expenses incurred by City.

18.  Exoneration of Surety. Subject to the requirements of Government Code Section
66499.7, City shall not be required to exonerate any surety, release any security relating to
satisfactory completion of the Public Infrastructure Improvements or issue occupancy permits until
acceptance of proposed Public Infrastructure Improvements by the City or, in the case of
improvements which will not be dedicated to and accepted by City, until the improvements have
passed final inspection by City; provided, however, that, where the necessary Public Infrastructure
Improvements for permanent access and utility services to serve any particular Subphase of the
Subdivision have been completed, City shall not delay final inspection of such Public
Infrastructure Improvements or withhold occupancy permits applicable to such Subphase.

19. Intentionally Deleted.

20.  Default of Developer. Default of Developer shall include, but not be limited to, (a)
Developer's failure to timely commence construction of the Public Infrastructure Improvements
under this Agreement; (b) Developer's failure to timely complete construction of the Public
Infrastructure Improvements in accordance with this Agreement; (c) Developer’s failure to timely
cure any defect in the Public Infrastructure Improvements; (d) Developer's insolvency,
appointment of a receiver, or the filing of any petition in bankruptcy either voluntary or involuntary
which Developer fails to discharge within sixty (60) days; (¢) the commencement of a foreclosure
action against Developer or a portion thereof, or any conveyance in lieu or in avoidance of
foreclosure; or (f) Developer's failure to timely perform any other obligation under this Agreement.
Developer shall notify the Public Works Director of Developer's insolvency, appointment of a
receiver, the filing of a petition for bankruptcy, the commencement of a foreclosure action, or any
correspondence in lieu thereof.

Upon the happening of any event described above in this Section 20, the City shall first
notify Developer in writing of Developer’s purported breach or failure. Developer shall have sixty
(60) days from receipt of such notice to cure such breach or failure; provided, however, that if such
breach or failure cannot reasonably be cured within such sixty (60) day period and Developer has
commenced the cure within such sixty (60) day period and thereafter is diligently and continuously
working in good faith to complete such cure, Developer shall not be in default so long as Developer
is diligently prosecuting such cure to completion. Developer’s failure to timely cure a default
under this Agreement shall be deemed an “Event of Default.”

In addition to specific provisions of this Agreement, performance by either party shall not
be deemed to be in default where delays or defaults are due to Force Majeure (as described in

Section 1.3(b) of the DDA).

21. Remedies in Event of a Default. In the event of an Event of Default hereunder:
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(a) City reserves to itself all remedies available to it at law or in equity. Any
remedies specified herein are in addition to and not in lieu of other remedies available to City.
Developer agrees that City has full discretion in choosing the remedy or remedies to pursue and
that the failure of City to take enforcement action shall not be construed as a waiver of that or any
subsequent default or breach.

(b) Developer, the surety, and any person, firm, partnership, entity, corporation,
or association that has assumed the obligation that is the subject of the Event of Default pursuant
to Section 13 above and the applicable provisions of the DDA (each, an “Obligated Owner”) and
each of them shall reimburse City for all of its reasonable costs and expenses (including reasonable
attorney’s fees and costs) including interest thereon at the maximum rate allowed by law from the
date of notification of such cost and expense until paid. Such obligation for reimbursement shall
not be limited by the amount of the estimates set forth or by such security as may have been
provided to City in connection with this Agreement. Such amounts and interest accrued thereon
shall constitute a lien on any portion of the Subdivision owned by an Obligated Owner, provided,
however, that such lien shall be subordinate to the lien of any Permitted Mortgagee now or
hereafter existing.

(c) City may enter onto the subject property, take over the work and prosecute
the same to completion by contract or any other method City deems advisable, and, in such event,
City, without liability for so doing, may take possession of and utilize in completing the work,
such materials, appliances, plant and other property belonging to Developer which may be on the
site of the work and necessary performance of the work.

(d) City may record a Notice of Violation against the lots in the Phase or
Subphase affected by the violation, and/or withhold occupancy permits against the lots in the Phase
or Subphase affected by such violation.

) Notwithstanding the forgoing to the contrary, in the event that the City
elects to exercise its rights under Section 15.5 or 15.6 of the DDA in conjunction with an Event of
Default under the DDA, from and after the date the City obtains title to the Subdivision (or
applicable portion thereof) pursuant to such provisions the City shall release/reduce any such
bonds with respect to the balance of the Public Infrastructure Improvements.

City’s rights hereunder with respect to any Permitted Mortgagee that has expressly

assumed in writing any Developer obligation hereunder are subject to the applicable provisions of
the DDA.

22. Hold Harmless. Developer shall be solely responsible and save City harmless for
all matters relating to the payment of Developer’s general contractor, subcontractor, consultants,
employees and agents, including compliance with social security, withholding and all other
regulations governing such matters.

23. Duty to Defend and Indemnify.

(a) Claims Related to City's Approval and Implementation of Public
Improvement Agreement: Developer shall, with counsel reasonably approved by the City, hold
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harmless, defend, and indemnify the City and its boards, commissions, councils, departments
including the electric utility Alameda Municipal Power, officers, employees, and agents
(collectively, “City Indemnified Parties”) from and against any claim, action, or proceeding
against the City or its agents, officers, and employees to attack, set aside, void, or annul an
approval of the City concerning the Public Improvement Agreement, which action is brought
within the time period provided for in Government Code Section 66499.37. Notwithstanding the
foregoing, the defense and indemnity obligation contained in this Section 23(a) shall not extend
to any claim arising solely from any City Indemnified Party’s gross negligence or willful
misconduct or from breach of this Agreement by the City. The City shall promptly notify
Developer of any claim, action, or proceeding and the City shall cooperate fully in the defense.
If City fails to promptly notify Developer of any claim, action or proceeding, or if City fails to
cooperate in the defense, then thereafter Developer shall not be responsible to defend, indemnity
of hold harmless the City.

(b) Claims Related to Injury to Persons or Property: Developer further agrees
that it will hold harmless, defend with counsel reasonably approved by the City, and indemnify
the City, its officers, officials, directors, employees, and agents from and against any or all loss,
liability, expense, claim, lawsuit, costs (including costs of defense) and damages of every kind
caused to any person or to the property of any person which may occur on any portion of the
property then owned by Developer and caused by any acts or omissions of Developer or its
agents, servants, employees or contractors in any way arising from or related to the performance
of its duties under this Agreement. Notwithstanding the foregoing, the defense and indemnity
obligation contained in this Section 23(b) shall not extend to any claim arising solely from any
City Indemnified Party’s gross negligence or willful misconduct, or from breach of this
Agreement by the City, or the mere discovery by Developer or its consultants, engineers,
contractors, subcontractors, or agents of any preexisting condition of Hazardous Materials in, on,
under or about the Property.

24. Insurance.  Without limiting Developer's indemnification provided herein,
Developer shall take out and maintain or cause to be maintained at all times during the term of this
Agreement the following policies of insurance with insurers (if other than the State Compensation
Fund) with a current A.M. Best's rating of no less than A:VII, or its equivalent, against injury to
persons or damage to property which may arise from or in connection with the performance of
work hereunder by Developer, its agents, employees, contractors or subcontractors:

(a) Workers' Compensation with statutory limits as required by the California
Labor Code.

(b) Comprehensive general liability insurance in an amount not less than Four
Million Dollars ($4,000,000) with limits not less than Four Million Dollars ($4,000,000) each
occurrence combined single limit for bodily injury and property damage, including premises
operations, underground and collapse, completed operations, contractual liability, independent
contractor’s liability, broad form property damage and personal injury, and Ten Million Dollars
($10,000,000) general aggregate limit.
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(c) Automobile Liability, with coverage at least as broad as Insurance Services
Office form number CA 0001 06 92, Code 1 (any auto), in an amount of $2,000,000.00 per
accident.

The foregoing worker’s compensation, commercial general liability, and automobile liability
insurance shall satisfy the applicable requirements for such insurance set forth in Article 14 of
the DDA. In the event of any conflict between the insurance requirements set forth in this
Agreement, and the applicable insurance requirements set forth in the DDA, the insurance
requirements in the DDA shall control.

25.  Attorney's Fees; Etc. In the event any party to this Agreement brings an action to
enforce or interpret the provisions of this Agreement, the parties and litigants shall bear their own
attorneys’ fees and costs. No party or litigant shall be entitled to recover any attorneys’ fees or
costs from any other party or litigant, regardless of which party or litigant might prevail.

26. Time of Essence. Time is of the essence.

27. Severability. The provisions of this Agreement are severable. If any portion is held
invalid by a court of competent jurisdiction, the remainder of this Agreement shall remain in full
force and effect.

28.  Entire Agreement. This Agreement, together with the DDA, the Development
Agreement and the Applicable Requirements, constitute the entire agreement with respect to the
subject matter and all modifications, amendments or waivers under this Agreement must be in
writing and signed by the authorized representatives of the parties. In the case of City, the
appropriate party shall be the City Manager and the Public Works Director. Modifications,
amendments or waivers under the DDA and the Development Agreement are subject to the terms
and conditions of the DDA and the Development Agreement, respectively.

29.  Reference. Any reference to a department manager shall include his or her duly
authorized deputy or representative.

30. No Pledging of City's Credit. Under no circumstances shall Developer have the
authority or power to pledge the credit of City or incur any obligation in the name of City.
Developer shall save and hold harmless the City, its City Council, its officers, employees, boards
and commissions for expenses arising out of any unauthorized pledges of City's credit by
Developer under this Agreement.

31. Recordation. By recordation of this Agreement or a memorandum hereof, it is
parties' intent to provide notice to future purchasers that the obligations and benefits set forth shall
run with the land. At its option City may record this Agreement or may require Developer, at
Developer's cost, to record this Agreement and may withhold City permits until proof of
recordation is provided to City. Upon the completion of the Public Infrastructure Improvements
and the satisfaction of Developer’s other obligations under this Agreement, City and Developer
shall enter into and record a document sufficient to remove this Agreement from title to the
Subdivision.
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32.  Governing Law and Venue. This Agreement shall be governed and construed in
accordance with the statutes and laws of the State of California. The venue of any suit filed by
either Party shall be vested in the state courts of the County of Alameda, or if appropriate, in the
United States District Court, Northern District of California, Oakland, California.

33.  Captions. The captions of the various sections, paragraphs and subparagraphs of
this Agreement are for convenience only and shall not be considered or referred to in resolving
questions of interpretation.

34, Obligations Run With the Land. All obligations and provisions of this Agreement
shall run with the real property described in attached Exhibit A and, subject to the provisions of
Section 13 above, shall bind the Parties and each of their respective successors and assigns.

35. Counterparts. This Agreement may be executed in any number of counterparts
each of which shall be deemed an original, but all of which shall constitute one and the same
instrument.

[Signatures on next page]
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IN WITNESS WHEREOF, Developer and City have hereunto caused their hands to be
subscribed through their duly authorized officers:

DEVELOPER:
CITY OF ALAMEDA

By:

Jennifer Ott,
City Manager

Date:

Attest:

Lara Weisiger, City Clerk
Approved as to Form:

Len Aslanian
Assistant City Attorney

Authorized by City Council Ordinance No.
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EXHIBIT A
SUBDIVISION LEGAL DESCRIPTION

[SEE ATTACHED]
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EXHIBIT B

PUBLIC INFRASTRUCTURE IMPROVEMENT
PLANS AND SPECIFICATIONS

[Note: Exhibit B to include the improvements set forth in the applicable Infrastructure
Phase of the Infrastructure Package described in the Tentative Map or Final Map.]|

676\05\3529319.4
08526281 6853071v6



EXHIBIT N
CITY DISCLOSURE DOCUMENTS

[To Be Attached]
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Exhibit N:
City Disclosure Documents

Doc #

Document
Final Comprehensive Guide to The Environmental Baseline Survey, Alameda Point,
1 Alameda, California, June 29, 2001

Zone Evaluation Data Summary, Phase 2A Sampling, Zone 21: The Naval Exchange
2 Commercial Zone, Alaemda Point, Alameda, California, January 2001
Zone Analysis Data Summary, Phase 2A Samplng, Zone 20: The Service Station Zone,
3 Alaemda Point, Alameda, California
Parcel Evaluation Data Summary, Phase 2A Sampling, Zone 20: The Service Station
4 Zone, Parcel 112, Alameda Point, Alameda, California. January 2001
Parcel Evaluation Data Summary, Phase 2B Sampling, Zone 20: The Service Station
5 Zone, Parcel 112, Alameda Point, Alameda, California. January 2001
Parcel Evaluation Data Summary, Phase 2C Sampling, Zone 20: The Service Station
6 Zone, Parcel 112, Alameda Point, Alameda, California. January 2001
Parcel Evaluation Data Summary, Phase 2A Sampling, Zone 20: The Service Station
7 Zone, Parcel 113, Alameda Point, Alameda, California. January 2001
Parcel Evaluation Data Summary, Phase 2B Sampling, Zone 20: The Service Station
8 Zone, Parcel 113, Alameda Point, Alameda, California. January 2001
Parcel Evaluation Data Summary, Phase 2A Sampling, Zone 20: The Service Station
9 Zone, Parcel 114, Alameda Point, Alameda, California. January 2001
Zone Analysis Data Summary, Zone 16: The Housing Zone, Alameda Point, Alameda,
10 California. January 2001
Zone Analysis Data Summary,Phase 2A Sampling, Zone 13: The Central Light
11 Industrial Zone, NAS Alameda, Alameda, California. January 2001
Final Finding of Suitability to Transfer for Former Naval Air Station Alameda, Alameda
12 Point, Alameda, California, April 19, 2013
Final Finding of Suitability to Transfer Phase 3B, Former Naval Air sTation Alameda,
13 Alameda, California, August 7, 2017
14 Final RACR, IR Site 35, Alameda Point, Alameda, California, August 27, 2012
15 Final Record of Decision, IR Site 35, Alameda Point. February 2010
Case Closure, UST Nos. 13-1 through 5; 392-1; and 411-1; Alameda Point, Alameda,
16 California. September 20, 2001
No Further Action for AST 392, Former Alameda Naval Air Station, Alameda County,
17 January 17, 2013
No Further Action for Former Aboveground Storgage Tank No. 152 Former Alameda
18 Naval Air Station, Alameda County. August 18, 2014

No Further Action for Former Underground Storage Tanks No 459-7 and 459-8,
19 Former Alameda Naval Air Station, Alameda County. January 27, 2014

Case Closure, USTs Nos. 1-1; 39-1; 40-1; 117-1; 173-1,2&3; 271-AV1&2;340-1; 374P-
20 1;420-1;473-1;506-1; Alameda Point, Almaeda, California; June 16, 2000



No Further Action for Former Underground Storage Tank Nos. 173-1, 173-2, 173-3,

420-1, 473-1, and 506-1, Former Alaemda Naval Air Station, Alameda County.
21 RWQCB. April 30, 2014

Review of Comments for Final Technical Memorandum Bioremediation Tratability

Study at Petroleum Corrective Action Area (CAA) 4C and 7, Alameda Point, Alameda
22 County. RWQCB. February 13, 2020

Final Technical Memorandum Bioremediation Treatbility Study At Petroleum
23 Corrective Action Area 4C and 7, NAVFAC. September 2019

Final Remedial Action Completion Report, Operable Unit 1, Installation Restoration
24 Site 7, Alameda Point, Alameda, California. April 2013

Record of Decision for Operable Unit 1 Installation Restoration Sites 6,7,8, and 16,
25 Alameda Point, Alameda, California, September 2007.

No Further Action for Fuel Lines FL-106 and FL-107 in CAA B North, Former Alameda
26 Naval Air Station, Alameda County. RWQCB. July 30, 2019

No Further Action for Correction Action Area B North, Former Alameda Naval Air
27 Station, Alameda County. RWQCB. October 28, 2020

Final Preliminary Assessment Report, Basewide Investigation of Per- and

Polyfluoroalkyl Substances (PFAS), Formal Naval Air Station Alameda, Alameda,
28 California, May 2021

Draft Site Inspection Report, Per- and Polyfluoroalkyl Substances at Areas of Interest,
29 Former Naval Air Station Alameda, Alameda, California, March 2023
30 Final Revised Site Management Plan, Alameda Point, Alameda, California

2021 Annual Groundwater Monitoring Report, Basewide Groundwater Monitoring
31 Program at Various Sites, Alameda Point, Alameda, September 2022



Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link

One Drive Link
https://documents.geotracker.waterboards.ca.gov/regulators/deliverable_documen
ts/7287246525/AST%20392%20package%20Signed.pdf
https://geotracker.waterboards.ca.gov/view_documents?global_id=T10000001390&
enforcement_id=6217958
https://documents.geotracker.waterboards.ca.gov/regulators/deliverable_documen

ts/9317677140/20140127_USTs%20459-7%20and%20459-8 NFA.pdf

One Drive Link



One Drive Link
https://documents.geotracker.waterboards.ca.gov/regulators/deliverable_documen
ts/8327573478/Navy_AlamedaPt_CAA%204and7%20TM_comment_letter%2002132
0.pdf
https://documents.geotracker.waterboards.ca.gov/regulators/deliverable_documen
ts/8300656974/DFT%20FINAL%20TM_MMEC-2012-0069-0013.PDF

One Drive Link

One Drive Link
https://documents.geotracker.waterboards.ca.gov/regulators/deliverable_documen
ts/7255173206/20190730_FL106107_NFA.pdf
https://documents.geotracker.waterboards.ca.gov/regulators/deliverable_documen
ts/3353788077/Navy%20Alameda%20Point%20CAA%20BN%20NFA%20Letter%2010
282020.pdf

One Drive Link

One Drive Link
One Drive Link

One Drive Link



EXHIBIT O-1

NOTICE OF CITY RELEASE OF ENVIRONMENTAL CLAIMS

CITY OF ALAMEDA - OFFICIAL BUSINESS
DOCUMENT REQUIRED TO BE RECORDED
UNDER GOVERNMENT CODE SECTION 37393
AND ENTITLED TO FREE RECORDING
UNDER GOVERNMENT CODE SECTION 27383

RECORDING REQUESTED BY
AND RETURN TO:

(Above for recorder’s use)
APNSs:

MEMORANDUM OF RELEASE OF CLAIMS
(City)

This MEMORANDUM OF RELEASE OF CLAIMS (“Memorandum”) dated as of

, 20 (the “Effective Date”), is made and entered into by the CITY OF

ALAMEDA, a California charter city (the “City”), and

(“Developer™), with respect to the real property more

commonly known as [Phase/Subphase] _ of West Midway of Alameda Point (the “Property”),
as legally described on Exhibit A attached hereto and incorporated herein.

WITNESSETH:

1. Capitalized terms not otherwise defined herein shall have the same meaning as set
forth in Exhibit B, attached hereto and incorporated herein.

2. The City and Developer have entered into that certain Disposition and Development
Agreement, dated , 2023, as amended, regarding the Property (the “DDA”). As
more particularly set forth in the DDA, the City on behalf of itself and anyone claiming by, through
or under the City (including, without limitation, any successor owner of the NAS Alameda
Property, whether acquired prior to or after the applicable Closing Date), provided Developer, its
partners and their respective partners, members, shareholders, managers, directors, officers,
employees, attorneys, agents, and successors and assigns (the “Developer Released Parties”) a
waiver of its rights to recover from and fully and irrevocably released the Developer Released
Parties from any and all Claims that the City may have or hereafter acquire against any of the
Developer Released Parties arising from or related to the Incidental Migration of Hazardous
Materials that existed as of the applicable Closing Date from the Property to any portion of the
NAS Property acquired by the City (whether previously acquired by the City and previously
conveyed to a third party, previously acquired by the City and currently owned by the City and/or
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later acquired by the City), whether such Incidental Migration occurs prior to or after the applicable
Closing Date (the “Release of Claims™).

The foregoing Release of Claims did not negate, limit, release, or discharge the Developer
Released Parties in any way from, and shall not be deemed a waiver of any Claims by the City
with respect to (i) any fraud or intentional concealment or willful misconduct committed by any
of the Developer Released Parties, (ii) any premises liability or bodily injury claims accruing after
the applicable Closing Date to the extent such claims are not based on the acts of the City, its
elected and appointed officials, board members, commissioners, officers, employees, attorneys,
agents, volunteers and their successors and assigns, (iii) any violation of law by any of the
Developer Released Parties after the applicable Phase Closing, (iv) a of Developer’s obligations
under the DDA or any other agreement between the City and the Developer, (v) the release
(including negligent exacerbation but excluding any Incidental Migration) of Hazardous Materials
by the Developer Released Parties at, on, under or otherwise affecting any portion of the NAS
Alameda Property acquired by the City (whether previously acquired by the City and previously
conveyed to a third party, previously acquired by the City and currently owned by the City, and/or
later acquired by the City), which release first occurs after the applicable Closing Date, or (vi) any
claim that is actually accepted as an insured claim under any pollution legal liability policy
maintained by Developer.

3. The sole purpose of this Memorandum is to provide notice of the Release of Claims
contained in the DDA in and as a matter of the public record and, to the maximum extent permitted
by law, notify and bind successor owners and lessees of any portion of the NAS Alameda Property
acquired by the City to the Release of Claims contained in the DDA. To the extent that there is
any inconsistency between this Memorandum and the DDA, the DDA shall control.

4. This Memorandum and the notice provided herby shall be binding upon, and shall
inure to the benefit of, the City, Developer and each of their legal representatives, successors and
assigns, including each future owner and/or lessee of any portion of the NAS Alameda Property
acquired by the City.

Signatures on next page]
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IN WITNESS WHEREOF, the City and Developer have executed this Memorandum as
of the date indicated above.

CITY OF ALAMEDA,

By: By:
Type or Print Name Name:
Title: Title:
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY

(SEE ATTACHED)

[Note: Insert references to applicable Phase/Subphase Property.]
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EXHIBIT B

DEFINITIONS
Hazardous Materials: means any flammable explosives, radioactive materials, hazardous wastes,
petroleum and petroleum products and additives thereof, toxic substance or related materials,
including without limitation, any substances defined as or included within the definition of
“hazardous substances,” “hazardous wastes,” “hazardous materials,” or “toxic substances” under
any applicable federal, state or local laws, ordinances or regulations.

Incidental Migration: means the non-negligent activation, migration, mobilization, movement,
relocation, settlement, stirring, passive migration, passive movement, and/or other incidental
transport of Hazardous Materials.

NAS Alameda Property: means the Naval Air Station Alameda and the Fleet and Industrial Supply
Center, Alameda Annex and Facility , which encompasses the Naval facilities and grounds
comprising the western end of the City of Alameda and consists of approximately 1,546 acres of
real property, together with the buildings, improvements and related other tangible personal
property located thereon and all rights, easements and appurtenances thereto, which was
decommissioned by the United States Department of the Navy (the “Navy”) in 1993 and closed in
1997.
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EXHIBIT O-2
NOTICE OF DEVELOPER RELEASE OF ENVIRONMENTAL CLAIMS

CITY OF ALAMEDA - OFFICIAL BUSINESS
DOCUMENT REQUIRED TO BE RECORDED
UNDER GOVERNMENT CODE SECTION
37393 AND ENTITLED TO FREE
RECORDING UNDER GOVERNMENT CODE
SECTION 27383

RECORDING REQUESTED BY
AND RETURN TO:

(Above for recorder’s use)
APNSs:

MEMORANDUM OF RELEASE OF CLAIMS
(Developer)

This MEMORANDUM OF RELEASE OF CLAIMS (“Memorandum”) dated as of

, 20 (the “Effective Date”), is made and entered into by the CITY OF

ALAMEDA, a California charter city (the “City”), and

(“Developer”), with respect to the real property more

commonly known as [Phase/Subphase] _ of West Midway of Alameda Point (the “Property”),
as legally described on Exhibit A attached hereto and incorporated herein.

WITNESSETH:

1. Capitalized terms not otherwise defined herein shall have the same meaning as set
forth in Exhibit B, attached hereto and incorporated herein.

2. The City and Developer have entered into that certain Disposition and Development
Agreement, dated , 2023, as amended, regarding the Property (the “DDA”). As
more particularly set forth in the DDA, Developer on behalf of itself and anyone claiming by,
through or under Developer (including, without limitation, any successor owner of the Property),
provided the City, its elected and appointed officials, board members, commissioners, officers,
employees, attorneys, agents, volunteers and their successors and assigns (the “City Released
Parties”) a waiver of its rights to recover from and fully and irrevocably released the City Released
Parties from any and all Claims that Developer may have or hereafter acquire against any of the
City Released Parties arising from or related to:

1) Claims Related to the Property: (A) the condition (including any construction
defects, errors, omissions or other conditions, latent or otherwise), valuation, salability or utility
of the Property, or its suitability for any purpose whatsoever; (B) any presence of Hazardous
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Materials that were existing at, on, or under the Property as of the applicable Closing Date; and
(C) any information furnished by the City Released Parties related to the Property under or in
connection with the DDA; and

2) Claims for Incidental Migration: the Incidental Migration of Hazardous Materials
that existed as of the applicable Closing Date from any portion of the NAS Alameda Property
acquired by the City to the Property, whether such Incidental Migration occurs prior to or after the
applicable Closing Date (the “Release of Claims”).

The foregoing Release of Claims does not negate, limit, release, or discharge the City
Released Parties in any way from, and shall not be deemed a waiver of any Claims by Developer
(or anyone claiming by, through or under Developer, including, without limitation, any successor
owner of the applicable Phase) with respect to (i) any fraud or intentional concealment or willful
misconduct committed by any of the City Released Parties, (ii) any premises liability or bodily
injury claims accruing prior to the applicable Closing Date to the extent such claims are not based
on the acts of the Developer, its partners or any of their respective agents, employees, contractors,
consultants, officers, directors, affiliates, members, shareholders, partners or other representatives,
(iii) any violation of law by any of the City Released Parties prior to the applicable Closing Date,
(iv) any breach by the City of any of the City’s representations, warranties or covenants expressly
set forth in the DDA, (v) the release (including negligent exacerbation but excluding Incidental
Migration) of Hazardous Materials by the City Released Parties at, on, under or otherwise affecting
the Property, or any other portion of the NAS Alameda Property acquired by the City (whether
previously acquired by the City and previously conveyed to a third party, previously acquired by
the City and currently owned by the City, and/or later acquired by the City), which release first
occurs after the applicable Closing Date, or (vi) any claim that is actually accepted as an insured
claim under any pollution legal liability policy maintained by the City.

3. The sole purpose of this Memorandum is to provide notice of the Release of Claims
in the DDA in and as a matter of the public record and, to the maximum extent permitted by law,
notify and bind successor owners and lessees of the Property, or any portion thereof, to the Release
of Claims contained in the DDA. To the extent that there is any inconsistency between this
Memorandum and the DDA, the DDA shall control.

4. This Memorandum and the notice provided herby shall be binding upon, and shall
inure to the benefit of, the City, Developer and each of their legal representatives, successors and
assigns, including each future owner and/or lessee of the Property or any portion thereof.

[Signatures on next page]
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IN WITNESS WHEREOF, the City and Developer have executed this Memorandum as
of the date indicated above.

CITY OF ALAMEDA,

By: By:
Type or Print Name Name:
Title: Title:
0-2-3
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY
(SEE ATTACHED)

[Note: Insert references to applicable [Phase/Subphase] Property.]
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EXHIBIT B
DEFINITIONS

Hazardous Materials: means any flammable explosives, radioactive materials, hazardous wastes,
petroleum and petroleum products and additives thereof, toxic substance or related materials,
including without limitation, any substances defined as or included within the definition of
“hazardous substances,” “hazardous wastes,” “hazardous materials,” or “toxic substances” under
any applicable federal, state or local laws, ordinances or regulations.

Incidental Migration: means the non-negligent activation, migration, mobilization, movement,
relocation, settlement, stirring, passive migration, passive movement, and/or other incidental
transport of Hazardous Materials.

NAS Alameda Property: means the Naval Air Station Alameda and the Fleet and Industrial Supply
Center, Alameda Annex and Facility, which encompasses the Naval facilities and grounds
comprising the western end of the City of Alameda and consists of approximately 1,546 acres of
real property, together with the buildings, improvements and related other tangible personal
property located thereon and all rights, easements and appurtenances thereto, which was
decommissioned by the United States Department of the Navy (the “Navy”) in 1993 and closed in
1997.

0-2-5
676\05\3559168.2
0862628.6786756v12



EXHIBIT P-1

[To Be Attached]
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EXHIBIT P-1
FAIR MARKET VALUATION DETERMINATION PROCESS - RESIDENTIAL

The Gross Proceeds deemed received by the Developer pursuant to Section 2.2(a)(3) for any
portion of the Property transferred to an Affiliated Purchaser acting as a Vertical Developer or
retained by the Developer for the purpose of acting as a Vertical Developer (collectively, the
"Valuation Property") shall be determined as follows:

For a Valuation Property proposed to be purchased by Developer or an Affiliated Purchaser,
Developer will propose a purchase price for each residential building site which shall equal the
residual value of such Valuation Property based upon a homebuilder gross margin of eighteen
percent (18%) of housing revenue and otherwise calculated in accordance with Schedule 1. The
residual valuation will be based upon then current estimated home prices and base home
construction costs. Other cost and revenue line items will be determined in accordance with the
basis specified in the right-hand column of Schedule 1.

The City may either agree or disagree with the purchase price. If the City agrees with the
purchase price, then the price proposed by the Developer shall be the purchase price and the
amount included in Gross Proceeds with respect to the Valuation Property. If the City disagrees
with the purchase price, then the Parties shall meet and confer and make good faith efforts to
resolve the dispute. If the dispute is not resolved following good faith efforts within thirty (30)
days, then the Parties shall each appoint in writing an appraiser, which appraiser shall be
associated with a regionally recognized appraisal firm and have at least ten (10) years of
appraisal experience with similar large-scale, master-planned projects in Northern California. If
one party has appointed an appraiser hereunder, and the other party fails to appoint an appraiser
hereunder within the time period specified above, the purchase price of the Valuation Property
will be established by the determination of the appraiser appointed by such first party acting
alone, and such other party hereby consents to the same. The two appraisers shall be instructed
to complete their appraisals within thirty (30) days of the appointment of the last appraiser to be
appointed and to appraise only the purchase price of the Valuation Property (the "Original
Appraisals") in strict accordance with the methodology in Schedule 1 with Base Home Price, Lot
Premium, Incentives, Bond Permit & Fees, Impact Fees, Property Taxes, Housing Permits and
Fees, that Base House Costs are based on actual construction bids, and that Land Development —
Intracts reflect actual construction bids or an engineer’s estimate of these costs, being the only
variables the appraiser will be verifying in the Schedule 1 calculation. If the Original Appraisals
are within ten percent (10%) of each other (i.e., if the lower Original Appraisal is equal to or
greater than ninety percent (90%) of the higher Original Appraisal), the mean of the Original
Appraisals shall be deemed to be the purchase price of the Valuation Property. If the Original
Appraisals deviate by more than ten percent (10%) the parties shall cause the two appraisers
previously selected to appoint a third appraiser meeting the criteria set forth above within fifteen
(15) days of completion of the Original Appraisals. If the parties fail to appoint a third appraiser
within said fifteen (15) day period, either party may request such appointment by the president or
executive secretary of the chapter of the American Institute of Real Estate Appraisers located
nearest to the Valuation Property. If the president or executive secretary fails to appoint a third
appraiser within ten (10) days after request, then either party may petition the presiding judge of



the state or federal court sitting in Alameda County where the Valuation Property is located to
appoint an appraiser. Once the third appraiser has been selected, such appraiser shall conduct its
own independent appraisal in accordance with the procedures set forth herein. Upon completion
of the third appraiser's appraisal, the parties shall select the two appraisals closest in value and
the average of those two appraisals shall be utilized for purposes of establishing the purchase
price of the Valuation Property. The parties shall bear the fees and costs of any appraiser
appointed by such party and bear equal portions of the fees and costs of any third appraiser
(including the appointment thereof).



Schedule 1

West Midway
Sample Purchase Price Residual
4 Story Condos
Per Unit Total Project % Revenue Basis for Purchase Price Calculation
Number of Lots 1 51
Average House SF 1,800 91,800
Total Base Price / SF $539 $563
Base House Cost / SF $190 $190
Housing Revenue
Base Home Price $970,000 $49,470,000 98.1% 3rd party market study and calculated prices for moderate units
Option Income $29,100 $1,484,100 2.9% 3% of Base Home Price
Lot Premium $5,000 $255,000 0.5% 3rd party market study
Incentives ($15,000) ($765,000) -1.5%  3rd party market study
Total Revenue $989,100  $50,444,100 100.0% A
Land Improvements
Land Acquisition Transaction Cost $3,462 $176,554 0.35% 0.35% of revenue - incl. escrow, title insur, transfer tax, recording, legal
Bond, Permits & Fees $2,500 $127,500 0.3% Estimate - info received from City & districts
Impact Fees $28,000 $1,428,000 2.8% Estimate including 5% contingency - info received from City & districts
Land Consultant $9,214 $469,901 0.9% 13.5% of Land Development - Intracts
Land Development - Intracts $65,000 $3,315,000 6.6% Engineers estimate or actual bids including 10% contigency
Contingency $3,250 $165,750 0.3% 5% of Land Development - Intracts
Property Taxes $8,000 $408,000 0.8% Estimate based on tax rate and assessed value
Total Land Improvement Cost $119,426 $6,090,706 12.1% B
Housing Costs
Base House Cost $342,000 $17,442,000 34.6% Estimate & actual bids from trades >5% of base cost (including 10% contigency)
Housing Options $21,825 $1,113,075 2.2%  75% of option revenue
Housing Permits and Fees $10,000 $510,000 1.0% Estimate including 5% contingency - info received from City & districts
Site Indirects, Consultants, Holding $26,706 $1,361,991 2.7%  2.7% of Revenue
Contingency $6,840 $348,840 0.7% 2% of Base House Construction Cost
Warranty/Insurance $19,782 $1,008,882 2.0% 2.0% of revenue (1% for insurance, 1% for Warranty)
Total Housing Cost $427,153  $21,784,788 43.2% C
Financing Cost $34,619 $1,765,544 3.5% D 3.5% of revenue
Homebuilder Gross Margin* $178,038 $9,079,938 18.0% E  18% of revenue
Total Costs and Gross Margin $759,235  $38,720,975 76.8%F =B+C+D+E
Purchase Price for Building Site $229,865 $11,723,125 23.2% A -F =Purchase Price included as Project Revenue

* Homebuilder gross margin includes costs associated with sales, marketing, commissions, general & administrative expenses, and homebuilder profit.



EXHIBIT P-2

FAIR MARKET VALUATION DETERMINATION PROCESS - COMMERCIAL

Description Amount Basis

Annual Rent Estimate at Completion (NNN) $50.00 A. /SF of Commercial Building. Determined as provided in narrative.

Less Vacancy ($2.50) Fixed at 5.0% of Annual Rent

Less Management Fee ($1.00) Fixed at 2.0% of Annual Rent

Less Structural Reserves ($0.10) Fixed at $0.10 per building square foot

Net Operating Income (NOI) $46.40 B. /SF of Commercial Building

Published Retail Cap Rate 7.17% PwC National Strip Shopping Center market, cap rate average

Spread over Published Cap Rate 2.00% Fixed at 2%

"Build-to Yield" 9.17% C.

Total Cost $506.00 D. /SF of Commercial Building, calculated as B./C.

Land Price Per Commercial Bldg SF @15% $75.90 E. 'SF of Commercial Building, fixed at 15% x D.

Commercial Building Square Feet 10,000 F. Building area per project approvals at time of conveyance, not
less than 7,500 square feet.

Land Square Feet 47,916 G.

FAR 0.21 H. =F./G.

Land Value per land square foot $15.84 1. =E. xH.

Land Value - Commercial $758,997 J. =1xG.

Land Value - Residential $0 K. Amount determined pursuant to the residential purchase price
formula for any residential to be constructed on the site.

Purchase Price $758,997 L. =J.+K, Gross Proceeds for commercial conveyance

Determination of Annual Rent for Commercial Purchase Price Formula

(A) For purposes of calculating the purchase price for the commercial parcel, annual rent shall equal
the fair market rental value of the improvements to be constructed on the commercial parcel (taking
into account the applicable Community Facilities District special taxes. If the proposed building(s) is
subject to one or more executed leases for all of the building(s) to be located upon the applicable
Commercial Parcel, then the Annual Rent to be used in calculating the purchase price shall be the
contracted lease rate, and the Annual Rent shall not be subject to the appraisal process set forth
herein. If the proposed building(s) is not fully leased or if the parties cannot agree on the fair

market triple net rental rate, then an appraisal process will be used to determine the Annual

Rent as provided in clause (B) below.

(B) Appraisal. Each of Developer and the City, at its cost and by giving notice to the other party
within fifteen (15) days after determination that such an appraisal process will be used, shall appoint
a competent, MAI designated and disinterested real estate appraiser with at least five (5) years' full-
time commercial appraisal experience, including appraisal experience in Alameda County, to



determine the Annual Rent. The City and Developer shall require each of their appraisers to assume
that the development will be new Class A retail space, and each appraisal will take into account as
market evidence letters of intent or executed leases for the subject property (the parties hereby
acknowledging that portions of the buildings(s) upon the Retail Parcel may be subject to an executed
lease while other portions of such building(s) may not yet be leased). The Annual rent shall be the
average concluded rent of the two appraisals.



EXHIBIT Q
LIST OF NAVY QUITCLAIMS DEEDS AND CRUPS

Quitclaim Deeds

1.

ok wn

Quitclaim Deed recorded 6/6/13 for Parcel ALA-37, ALA-38, ALA-55, ALA-57, ALA-59
and ALA-61, Series N0.2013 199810

Quitclaim Deed recorded 6/6/2013 for Parcel ALA-60-EDC, Series No. 2013 199826
Quitclaim Deed recorded 10/2/2017 for Parcel ALA-82-EDC, Series No 2017 217077
Quitclaim Deed recorded 10/2/2017 for Parcel ALA-83-EDC, Series No 2017217078
Quitclaim Deed recorded 10/2/2017 for Parcel ALA-84-EDC, Series No 2017 217079
Quitclaim Deed recorded for Parcel ALA-78-EDC, Series No. 2017-078010)

CRUPS

Note:

Covenant to Restrict Use of Property — Environmental Restriction (Re: Parcel No. ALA-
82-EDC, ALA-83-EDC and ALA-84 EDC-DTSC Site Code 201971), 10/2/2017, Series
No 2017-217085

Covenant to Restrict Use of Property — Environmental Restriction (RE: Parcel No. ALA-
37-EDC (partial), ALA-38-EDC, ALA-39-EDC, ALA-55-EDC, ALA-56-EDC, ALA-57-
EDC, ALA-59-EDC, ALA-60-EDC and ALA-61-EDC- DTSC Site Code 201971),
6/6/2013, Series No. 2013 199837

There are two additional CRUPS that include a partial area of Parcel ALA-37. A review of
the CRUPS documents indicate that the area does not include the project site.

0 CRUP ALA-37-EDC (partial), ALA-57-EDC, and ALA-72-EDC (partial)

0 CRU” ALA-37-EDC, ALA-42-EDC, ALA-56-EDC, and ALA-62-EDC
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AFFORDABLE HOUSING COVENANT

676\05\3559168.2
0862628.6786756v12



Developer Draft — July 4, 2023

RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

City of Alameda

Community Development Department

950 W. Mall Square, Suite 205

Alameda, California 94501

Attention: Community Development Director

(Space above This Line for Recorder’s Use Only)
[Exempt from recording fee per Gov. Code § 27383]

AFFORDABLE HOUSING AGREEMENT
[ADDRESS]
WEST MIDAY PROJECT

(For Sale Units Required Pursuant to the Main Street Neighborhood Specific Plan and the
Renewed Hope Settlement Agreement)

THIS AFFORDABLE HOUSING AGREEMENT (“Agreement”) is entered into as of the
day of , 20__ (“Effective Date”), by and among the CITY OF ALAMEDA, a
municipal corporation (“City”) and , a
(“Developer”).

RECITALS

A. Developer is the owner of that certain real property located in the City of Alameda,
County of Alameda, State of California, more particularly described in Exhibit A attached hereto
(“Property”), and Developer wishes to construct residential units on the Property. The Property is
a [Phase/Subphase] of the West Midway Project (as defined below).

B. The Main Street Neighborhood Specific Plan (*MSNSP”) sets forth certain
inclusionary housing requirements for residential development within the Alameda Point Area of
the City. The West Midway Project, including the Property, is located in the Alameda Point Area
of the City and is, therefore, subject to the inclusionary housing requirements of the MSNSP.

C. The West Midway Project, including the Property, is also subject to the
requirements of the Renewed Hope Settlement Agreement dated as of March 20, 2001, related to
Renewed Hope Housing Advocates and Arc Ecology v. City of Alameda, et al.

D. The West Midway project includes the development of 478 residential units (the
“West Midway Project” or “Project”) to be developed in accordance with (a) the Disposition and
Development Agreement (West Midway) dated , 2023 (“DDA’") which requires that the
Project reserve at least forty-four (44) units in the Project for sale to moderate income households
(“Moderate Income Units”), subject to a potential reduction to as few as thirty-nine (39) Moderate
Income Units in accordance with the terms of the DDA and forty-three (43) of the units as
affordable by design units (“Affordable by Design Units”), (b) the Development Plan approved by
the City of Alameda Planning Board Resolution

676\05\3534241.2
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E. The Project’s obligation to construct units available to very low and low income
households is being met by the development of the RESHAP project adjacent to the Project.

F. In accordance with the terms of the DDA, Developer and City desire to set forth
Developer’s obligations to provide Moderate Income Units and Affordable By Design Units with
respect to the Property in a recorded document. The number of Moderate Income Units that the
Project is required to provide on the Property is . The number of Affordable By Design
Units that the Project is required to provide on the Property is . [NOTE: Number of
Moderate Income Units and Affordable By Design Units in the applicable Phase/Subphase
to be added here. If there are no Moderate Income Units or Affordable By Design Units in
the applicable Phase/Subphase, then the references to and sections addressing such units in
this Agreement should be deleted.]

NOW, THEREFORE, Developer and City agree as follows:

ARTICLE 1
DEFINITIONS
The following terms shall have the meanings set forth in this Article 1:
A. “Agreement” means this Affordable Housing Agreement between the Developer
and City.
B. “Affordable Sales Price” means the maximum purchase price that will be affordable

to the specified target income household. A maximum purchase price shall be considered
affordable only if the Owner-Occupied Monthly Housing cost is equal to or less than the thirty
percent (30%) of the maximum income for a Moderate Income Household as defined in Health
and Safety Code Section 50093 adjusted for household size.

C. “Applicable Law” means all laws, ordinances, statutes, codes, rules, regulations,
orders and decrees, of the United States, the State of California, the County of Alameda, the City,
and of any other political subdivision, agency or instrumentality exercising jurisdiction over
Developer or the Property.

D. “Area Median Income” shall mean the median household income (adjusted for
household size) of the Metropolitan Statistical Area in which the County of Alameda is located,
as established in accordance with California Health and Safety Code section 50093(c).

E. “City” means the City of Alameda, a municipal corporation.

F. “City Inclusionary Policy” means City Municipal Code Section 30-16, added by
Ordinance No. 2965-NA adopted on June 15, 2004.

G. “Developer” means or its successors and assigns.

H. “Effective Date” means the effective date of this Agreement, as first set forth

above.

l. “Eligible Moderate Income Household” means a person or household (i) meeting
the definition of “Moderate Income Household” in this Agreement, and (ii) meeting Developer’s
standard criteria for determining eligibility for occupancy, which may include an evaluation of the

2
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applicant’s ability to pay the mortgage, employment status and credit history. These standard
criteria may vary from time to time, but must be uniformly applied at all times.

J. “Eligible Workforce Household” means a person or household meeting the
definition of “Workforce Household” in this Agreement.

K. “Inclusionary Ownership Guidelines” is defined in Section 2.1.E.2

L. “Market Rate Units” means units in the Project, the sale and occupancy of which

are not regulated by this Agreement.

M. “Moderate Income Household” means a household whose annual income does not
exceed the qualifying limits set for “persons and families of low or moderate income” in Section
50093 of the California Health and Safety Code, or any successor statute thereto.

N. “Owner-Occupied Monthly Housing Payment” means the sum equal to the
principal, interest, property taxes, property maintenance and repairs, reasonable allowance for
utilities not including telephone, homeowner’s insurance and homeowner’s association dues, and
any other applicable elements of “housing cost” as defined in Section 6290 of Title 25 of the
California Code of Regulations, paid on an annual basis divided by twelve (12).

0. “Property” is defined in Recital A.

P. “Project Inclusionary Requirement” means the number of Moderate Income Units
the Project is required to provide pursuant to the terms of the DDA.

Q. “Project” is defined in Recital C.

R. “Resale Restriction” is defined in Section 2.1.E.4.

S. “Term” is defined in Section 5.3.

T. “Workforce Household” means a household whose annual income is between one

hundred twenty percent (120%) and one hundred eighty percent (180%) of Area Median Income.
[NTD: This is how the Specific Plan defines “workforce” housing.]

ARTICLE 2
INCLUSIONARY REQUIREMENT

2.1 Affordability Requirements and Restrictions for Moderate Income Units.

A. Developer shall construct, or cause to be constructed, Moderate Income
Units on the Property, which shall be sold to and occupied by Moderate Income Households.

B. The Annual Household Income shall be considered for purposes of calculating the
applicable income of the Eligible Moderate Income Household. “Annual Household Income”
means the combined “gross income” for a person or family living in a dwelling unit as calculated
pursuant to Section 6914 of Title 25 of the California Code of Regulations.

C. The Moderate Income Units shall be consistent with the architectural character,
size, floor plans and location shown for the housing type identified in the Development Plan.

3
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Moderate Income Units shall be comparable in exterior design and overall quality of construction
to Market Rate Units in the Project, provided, however, the Moderate Income Units may be smaller
in size than the Market Rate Units and may have different interior finishes and features than the
Market Rate Units so long as the interior finishes are durable, of good quality and consistent with
contemporary standards for new housing as reasonably determined by the City Manager or his or
her designee.

D. The units designated as the Moderate Income Units are depicted in Exhibit B. The
total number of Moderate Income Units being offered for sale in accordance with this Article 2
shall be as required by Section 2.1.A. above. During the Term of this Agreement, the Moderate
Income Units shall be subject to all of the requirements of this Agreement, including without
limitation the following additional restrictions and requirements:

1. The Moderate Income Units shall only be sold to and be occupied by
Eligible Moderate Income Households, as specified in subsection 2.1.A. Each Moderate Income
Unit shall only be sold to and be occupied by an Eligible Moderate Income Household at a cost
that does not exceed the Affordable Sales Price for such a household, subject to prior approval of
the City as further described below.

2. For units to be sold, each Moderate Income Unit shall only be sold to an
Eligible Moderate Income Household approved by City in accordance with this Agreement, the
City Inclusionary Policy, and the City’s “Inclusionary Housing Program Buyer Selection
Guidelines,” attached hereto as Exhibit D (“Inclusionary Ownership Guidelines”), and each such
sale shall comply with the following:

@ At least thirty (30) calendar days prior to entering any agreement
with a prospective buyer related to any proposed sale or other transfer of any Moderate Income
Unit during the Term, Developer shall submit to the City, to the extent permitted by applicable
law (including privacy laws): (a) a copy of the proposed written agreement of purchase and sale;
(b) an application for City approval of the prospective purchaser/transferee in a form to be provided
by the City, along with such supporting documentation as City may require to document the
proposed purchaser’s/transferee’s status as an Eligible Moderate Income Household, including the
prospective purchaser’s/transferee’s payroll stubs and most recent income tax return, and to
otherwise determine compliance with the terms of this Agreement, including the requirement that
the sale price for each Moderate Income Unit not exceed the Affordable Sales Price for the Eligible
Moderate Income Household; and (c) the income certification to be provided to any lender making
a loan on the Moderate Income Unit. Developer shall bear all costs and expenses associated with
such certification and eligibility determination process.

(b) Within thirty (30) calendar days from receipt of the documentation,
City shall render a decision of eligibility or non-eligibility. Provided the prospective
purchaser/transferee qualifies as an Eligible Moderate Income Household, the purchase price of
the Moderate Income Unit meets the definition of Affordable Sales Price, and the sale or transfer
complies with the City Inclusionary Policy and the Inclusionary Ownership Guidelines, the City
shall within such thirty (30) calendar days issue a letter of approval confirming that the proposed
transaction complies with the requirements of this Article 2. If the prospective purchaser/transferee
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does not qualify as an Eligible Moderate Income Household, the purchase price of the Moderate
Income Unit does not meet the definition of Affordable Sales Price, or the sale or transfer does not
comply with the City Inclusionary Policy or the Inclusionary Ownership Guidelines, the City shall
so notify the Developer in writing, within such thirty (30) calendar days, stating the basis for its
determination in reasonable detail and the Developer shall not sell the Moderate Income Unit to
such non-Eligible Moderate Income Household; provided, however, if the Developer disagrees
with the City’s determination of non-eligibility, the Developer and City shall thereafter meet and
confer in good faith to re-evaluate the eligibility of the prospective buyer. If the City fails to render
a decision of eligibility or non-eligibility within thirty (30) calendar days from the City’s receipt
of the documentation described above, then the City shall be deemed to have determined the
prospective buyer to be an Eligible Moderate Income Household and the City shall be deemed to
have issued a letter of approval that the prospective buyer is an Eligible Moderate Income
Household. Developer shall reimburse the City for the City’s costs incurred in determining the
eligibility of the Eligible Moderate Income Households and administering the terms of this
Agreement.

() THERE SHALL BE NO SALE OF A MODERATE INCOME
UNIT WITHOUT ISSUANCE (OR DEEMED ISSUANCE) OF A LETTER OF APPROVAL BY
THE CITY THAT THE PURCHASER/TRANSFEREEE IS AN ELIGIBLE MODERATE
INCOME HOUSEHOLD, THE PURCHASE PRICE OF THE MODERATE INCOME UNIT
MEETS THE DEFINITION OF AFFORDABLE SALES PRICE FOR SUCH
PURCHASER/TRANSFEREE, AND THE SALE OR TRANSFER COMPLIES WITH CITY’S
INCLUSIONARY POLICY AND THE INCLUSIONARY OWNERSHIP GUIDELINES. ANY
SALE OR OTHER TRANSFER OF THE MODERATE INCOME UNIT IN VIOLATION OF
THIS AGREEMENT SHALL BE VOID.

(d) EACH PURCHASER OF A MODERATE INCOME UNIT
SHALL ENTER INTO AND RECORD AT THE CLOSE OF ESCROW AN AFFORDABILITY
COVENANT, RESALE RESTRICTION AND OPTION TO PURCHASE (“RESALE
RESTRICTION”), IN A FORM SUBSTANTIALLY SIMILAR TO EXHIBIT E, ATTACHED
HERETO, SUPPLIED BY AND APPROVED BY CITY, AND FOR THE BENEFIT OF CITY,
AS ELECTED BY THE CITY. UPON RECORDATION OF THE RESALE RESTRICTION: (A)
THIS AGREEMENT SHALL HAVE NO FURTHER FORCE OR EFFECT AS AN
ENCUMBRANCE AGAINST THE MODERATE INCOME UNIT ENCUMBERED BY THE
RESALE RESTRICTION; AND (B) DEVELOPER SHALL HAVE NO FURTHER
OBLIGATIONS OR LIABILITIES WITH RESPECT TO THE MODERATE INCOME UNIT
ENCUMBERED BY THE RESALE RESTRICTION, INCLUDING WITHOUT LIMITATION
ANY RESPONSIBILITY FOR COMPLIANCE BY THE BUYER OR ITS SUCCESSORS WITH
THE TERMS AND CONDITIONS OF THE RESALE RESTRICTION SIGNED BY
PURCHASER, PROVIDED THAT DEVELOPER IS NOT THEN IN DEFAULT UNDER THIS
AGREEMENT.

(e) Upon the request of the Developer, the City shall provide a letter or
written verification certifying that a Market Rate Unit within the Project is not subject to the
requirements of this Agreement. Furthermore, upon the recording of a final subdivision map that
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subdivides the Property into individual lots or condominiums, this Agreement shall automatically
terminate and be released by City with respect all of the lots and/or condominiums upon which
Market Rate Units will be developed without any further action by City or Developer and this
Agreement shall continue in effect only with respect to those lots and/or condominium units upon
which the Moderate Income Units and Affordable By Design Units will be constructed; provided,
however, within thirty (30) days of written request by Developer, City shall execute and record
such documentation as may be required to memorialize such termination and to clear this
Agreement from title to the Market Rate Units.

2.2 Maintenance and Management.

A. During the Term, the exterior areas and common areas of the Property and the
Project shall be maintained by a Homeowners’ Association and/or a licensed management
company to manage, operate and maintain the Project. The maintenance obligations will include
maintenance of the improvements and landscaping. Developer agrees to maintain the Moderate
Income Units in a clean and orderly condition and in good condition and repair, including the
maintenance of improvements and landscaping, and to keep the Moderate Income Units free from
accumulation of debris and waste materials, until the close of escrow of the Moderate Income
Units.

B. Upon the sale and close of escrow of each for-sale Moderate Income Unit, the
Eligible Moderate Income Household which purchased the Moderate Income Unit will be a
member of the Homeowners’ Association and will be responsible for the payment of Homeowners’
Association assessments as provided in the Covenants, Conditions and Restrictions (“CC&R’s”)
for the Project. Such Homeowners’ Association assessments will be reviewed by the California
Department of Real Estate, and subject to increases as provided for in the CC&R’s..

2.3  City Option. The City and the Developer hereby agree that the City shall have the right to
purchase any one or more of the Moderate Income Units at a purchase price equal to
the maximum Affordable Sales Price for the maximum household size for the applicable Moderate
Income Unit based on bedroom count, as calculated pursuant to this Agreement, and to rent such
Moderate Income Unit to an income-qualified household. The City has the right to assign the City’s
Purchase Option to a nonprofit organization. Effective upon the date that the City purchases any
such Moderate Income Unit, the Developer shall be deemed to have completed its obligations as
to such Moderate Income Unit, and such Moderate Income Unit shall be released from this
Agreement in accordance with Section 2.1.E. The City is a third-party beneficiary of this Section
2.3. For each Moderate Income Unit that the City is exercising this option, if for any reason, the
City does not close escrow on the Moderate Income Unit within 30 days of notice of the issuance
of a Certificate of Occupancy, the Developer shall be released from all obligations under Section
2.3 and may sell the Moderate Income Unit to any other Eligible Buyer.
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ARTICLE 3
MARKETING OF MODERATE INCOME UNITS

3.1 Marketing and Sales Program and Marketing Reports.

A. Prior to marketing a Moderate Income Unit, Developer shall design and deliver to
the City a marketing and/or sales plan for the Moderate Income Units. Such plan shall conform to
the terms of the DDA regarding the marketing plan, and shall be subject to the Community
Development Director’s review and approval, not to be unreasonably withheld or delayed.

B. To the extent permitted by law, the marketing program for the Moderate Income
Units referenced above shall give preference in the sale of the Moderate Income Units according
to a point system that allots one preference point to a household where a person in the household
lives or works in the City of Alameda and one preference point to a household where a person in
the household is a qualified Alameda Unified School District employee. Where a household
satisfies both criteria, the preference points shall be aggregated.

3.2  Restrictions on Sales of Moderate Income Units. Developer shall not sell the Moderate
Income Units to any of the following: (a) any partner, officer, shareholder or employee of
Developer or any Family Member (defined below) of any partner, officer, shareholder or employee
of Developer; (b) any member of the City Council, or any member of any City board or
commission; and (c) any City employee who exercises any function or responsibility in connection
with the Property or who has, or whose Family Member (defined below) has, an economic interest
in the Property pursuant to the provisions of the Political Reform Act, Government Code section
87100 et seq. “Family Member” shall mean the spouse or child of the individual at issue or the
individual’s or his or her spouse’s parent, grandparent, brother, sister, aunt, uncle, niece or nephew.

3.3 Effect of Article 3. This Article 3 shall terminate and be of no further force and effect as to
Developer upon the first to occur of: (a) with respect to each Moderate Income Unit, the closing
of the sale by Developer of, and the transfer of title to, the Moderate Income Unit pursuant to
Article 2 above, and (b) the date the Resale Restriction has been recorded against each Moderate
Income Unit covered by this Agreement.

ARTICLE 4
AFFORDABLE BY DESIGN UNITS

41 Requirements for Affordable By Design Units

A. Developer shall construct, or cause to be constructed, Affordable By
Design Units on the Property, which shall be sold to and occupied by Workforce Households.

B. The Annual Household Income shall be considered for purposes of calculating the
applicable income of the Eligible Workforce Household. “Annual Household Income” means the
combined “gross income” for a person or family living in a dwelling unit as calculated pursuant to
Section 6914 of Title 25 of the California Code of Regulations.

C. The Affordable by Design Units will generally be smaller than the Market Rate
Units and shall be comparable and not distinguished in infrastructure, construction quality, exterior
design, or materials in relation to the Market Rate Units. The Affordable by Design Units may
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have different interior finishes and features than Market Rate Units so long as the interior features
are durable, of good quality and consistent with contemporary standards for new housing.

D. The Affordable By Design Units shall only be sold to and be occupied by Eligible
Workforce Households, as specified in subsection 2.1.A; provided, however, that for the avoidance
of doubt, such income restrictions shall only apply to the first homebuyer of such units from
Developer and such homebuyer and their successors and assigns and the Affordable by Design
Units shall not thereafter be burdened with any requirement concerning the income of any buyer
of an Affordable by Design Unit. The first homebuyer’s income verification is the only qualifying
factor for the sale of an Affordable by Design Unit.

E. The units designated as the Affordable by Design Units are depicted in Exhibit B.
The total number of Affordable by Design Units being offered for sale in accordance with this
Article 4 shall be as required by Section 4.1.A. above.

F. Developer shall market the Affordable By Design Units in accordance with a
marketing plan approved by the City pursuant to the DDA.

G. UPON SALE OF AN AFFORDABLE BY DESIGN UNIT TO AN ELIGIBLE
WORKFORCE HOUSEHOLD THIS AGREEMENT SHALL HAVE NO FURTHER FORCE
AND EFFECT AS AN ENCUBRANCE AGAINST THE AFFORDABLE BY DESIGN UNIT
AND DEVELOPER SHALL HAVE NO FURTHER OBLIGATIONS OR LIABILITIES WITH
RESPECT TO THE AFFORDABLE BY DESIGN UNIT.

H. This Article 4 shall terminate in its entirety with respect to Developer and the
Affordable By Design Units upon the date that each Affordable By Design Unit covered by this
Agreement has been conveyed to an Eligible Workforce Household.

2.2 Maintenance and Management.

A. Developer agrees to maintain the Affordable By Design Units in a clean and orderly
condition and in good condition and repair, including the maintenance of improvements and
landscaping, and to keep the Affordable By Design Units free from accumulation of debris and
waste materials, until the close of escrow of the Affordable By Design Units.

B. Upon the sale and close of escrow of each for-sale Affordable By Design Units, the
Eligible Workforce Household which purchased the Affordable By Design Units will be a member
of the Homeowners’ Association and will be responsible for the payment of Homeowners’
Association assessments as provided in the Covenants, Conditions and Restrictions (“CC&R’s”)
for the Project. Such Homeowners’ Association assessments will be reviewed by the California
Department of Real Estate, and subject to increases as provided for in the CC&R'’s.
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ARTICLE 5
GENERAL PROVISIONS

5.1  Agreement Shall Prevail. This Agreement is intended to give effect to the MSNSP, City
Inclusionary Policy, Project Inclusionary Requirement and the requirements of the DDA. In the
event of any conflict between this Agreement and the City Inclusionary Policy, this Agreement
shall control and prevail.

5.2 Notices. Notices required to be given to the City or Developer shall be given by hand
delivery, recognized overnight courier (such as UPS, DHL or FedEx) or certified mail, return
receipt requested, to the following addresses, or to such other address(es) as a party may designate
from time to time by written notice to the other:

City: City of Alameda
Community Development Department
950 W. Mall Square, Suite 205
Alameda, CA 94501
Attention: Community Development Director

With a copy to:
Alameda City Attorney
2263 Santa Clara Avenue, Room 280

Alameda, CA 94501
Attention: City Attorney

Developer:

With a copy to:

5.3 Duration. The covenants set forth herein on the Moderate Income Units shall be covenants
running with the land and shall inure to the benefit of City and its successors and assigns, and shall
be enforceable by City and its successors and assigns during the Term. Upon recordation of the
Resale Restriction as to each Moderate Income Unit, this Agreement shall have no further force or
effect as an encumbrance against each Moderate Income Unit, and Developer shall have no further
obligations or liabilities with respect to the Moderate Income Unit, including without limitation,
any responsibility for compliance by the buyer or its successors with the terms and conditions of
the Resale Restriction, provided that Developer is not then in default under this Agreement. This
Agreement shall terminate on the date that is the later to occur of the following: (a) the date the
Resale Restriction has been recorded against each Moderate Income Unit covered by this
Agreement, and (b) the date each Affordable By Design Unit covered by this Agreement has been
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conveyed to an Eligible Workforce Household (such date of termination, the “Termination Date”).
The period of time between the Effective Date and the Termination Date is the “Term” of this
Agreement.

5.4  No Discrimination. During the Term of this Agreement, Developer covenants, by and for
itself and any successors in interest, that there shall be no discrimination against or segregation of
any person or group of persons on account of any basis listed in subdivision (a) or (d) of Section
12955 of the Government Code, as those bases are defined in Sections 12926, 12926.1, subdivision
(m) and paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of the Government
Code, in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Property,
nor shall Owner, itself or any person claiming under or through it, establish or permit any such
practice or practices of discrimination or segregation with reference to the selection, location,
number, use or occupancy of tenants, lessees, subtenants, subleases or vendees in the Property.

55  Amendment. This Agreement may be amended only in writing by City and Developer.

56  No Impairment of Lien. No violation or breach of the covenants, conditions, restrictions,
provisions or limitations contained in this Agreement shall defeat or render invalid or in any way
impair the lien or charge of any mortgage, deed of trust or other financing or security instrument;
provided, however, that any successor of Developer to the Property shall be bound by such
covenants, conditions, restrictions, limitations and provisions, whether such successor’s title was
acquired by foreclosure, deed in lieu of foreclosure, trustee’s sale or otherwise.

5.7 Successors and Assigns;

A. Binding Effect; Covenants Run with Land. The covenants contained in this Agreement
shall inure to the benefit of City and its successors and assigns and shall be binding upon Developer
and any successor in interest. Upon the transfer by Developer of all or any portion of its interest in
the Property, all references in this Agreement to Developer thereafter shall mean and refer to such
successor in interest of Developer as may then be the owner of the Property or such portion thereof,
or interest therein. In the event that Developer transfers the Property or any portion thereof or
interest therein to more than one successor in interest, all successors in interest shall be collectively
required to comply with the provisions of this Agreement and shall be jointly and severally liable
for any breach or failure to comply, unless each successor and City enter into an agreement
outlining the specific obligations of each successor for compliance with this Agreement. The
covenants in this Agreement shall run in favor of City and its successors and assigns for the entire
period during which such covenants shall be in force and effect. City and its successors and assigns,
in the event of any breach of any such covenants, shall have the right to exercise all of the rights
and remedies, and to maintain any actions at law or suits in equity or other proper proceedings, to
enforce the curing of such breach.

B. Transfer by Developer of Property. In the event that Developer intends to sell,
transfer, convey, assign or ground lease the Property or any part thereof or interest therein
(“Transfer”) during the period between the Effective Date and the closing date for the sale of the
last Moderate Income Unit pursuant to Article 2 above or the last Affordable By Design Unit
pursuant to Article 4 above, as applicable, Developer shall comply with the requirements of the
DDA with respect to such Transfer and any such transferee shall be responsible for all of the
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obligations of the Developer under the Agreement occurring after the date of the Transfer and
provide a copy of the executed agreement to the City.

5.8  Priority of this Agreement. Upon recording, this Agreement shall have priority over the
liens of any and all mortgages or deeds of trust encumbering the Property, or any portion thereof,
and Developer shall be required to furnish to City subordination agreements in form and substance
approved by the City subordinating the liens of any deeds of trust or mortgages existing as of such
recording to this Agreement; provided, however, this Agreement shall be released from, and shall
not encumber, any individual Moderate Income Unit upon sale of such Moderate Income Unit to
an Eligible Moderate Income Household and/or any individual Affordable By Design Unit upon
sale of such Affordable By Design Unit to an Eligible Workforce Household.

5.9  No Third Party Beneficiaries. Notwithstanding anything in this Agreement to the contrary,
there are no third party beneficiaries of this Agreement.

5.10 Effect of Agreement. Notwithstanding anything in this Agreement to the contrary, nothing
in this Agreement shall have any force or effect on any buyer or buyer’s right, title or interest in
or to any Market Rate Unit or any unit other than the Moderate Income Units and the Affordable
By Design Units, as applicable, except that the buyer of an Moderate Income Unit shall execute
and be subject to the Resale Restriction. The foregoing exemption and release shall be self-
executing and require no further instruments or assurances to be effective.

5.11 Default and Remedies.

A. Any failure by Developer to perform any term or provision of this Agreement shall
constitute an “Event of Default” (1) if Developer does not cure such failure within thirty (30) days
following written notice of default from City, or (2) if such failure is not of a nature which cannot
reasonably be cured within such thirty (30) day period, Developer does not within such thirty (30)
day period commence substantial efforts to cure such failure or thereafter does not within a
reasonable time prosecute to completion with diligence and continuity the curing of such failure.

B. Any notice of default given hereunder shall specify in detail the nature of the failure
in performance alleged by City and the manner in which such failure of performance may be
satisfactorily cured in accordance with the terms and conditions of this Agreement. During the
time periods herein specified for cure of a failure to perform, Developer shall not be considered to
be in default of this Agreement for any purposes.

C. Any failure or delay by City in asserting any of its rights or remedies as to any
Event of Default shall not operate as a waiver of any Event of Default or of any such rights or
remedies or deprive City of its right to institute and maintain any actions or proceedings which it
may deem necessary to protect, assert or enforce any such rights or remedies.

D. In the event of an Event of Default under this Agreement, City shall have the right
to exercise all of the rights and remedies, and to maintain any actions under this Agreement, the
City Inclusionary Policy, at law, in equity, or other remedy proceedings.

5.12 California Law. The laws of the State of California, without regard to conflict of laws
principles, shall govern the interpretation and enforcement of this Agreement.
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4.13  Counterparts. This Agreement may be signed in multiple counterparts each of which shall
be deemed to be an original.

5.14  Severability. Should any provision of this Agreement be found invalid or unenforceable by
a court or other body of competent jurisdiction, said invalidity, unenforceability or ineffectiveness
shall not affect the validity of the remaining provisions which shall remain in force and effect
pursuant to the limitations and duration agreed to herein.

5.15 Entire Agreement. This Agreement constitutes the entire agreement between the parties
and no modification hereof shall be binding unless reduced to writing and signed by the parties
hereto. The exhibits attached to this Agreement are incorporated by reference.

5.16 Interpretation. As used in this Agreement, masculine, feminine or neuter gender and the
singular or plural number shall each be deemed to include the others where and when the context
so dictates. The words “include” and “including” shall be construed as if followed by the words
“without limitation.” The parties acknowledge that each party and its respective counsel have
reviewed and revised this Agreement and that the rule of construction to the effect that any
ambiguities are to be resolved against the drafting party shall not be employed in the interpretation
of this Agreement or any document executed and delivered by either party in connection herewith.
The captions in this Agreement are for convenience of reference only and shall not be used to
interpret this Agreement. Reference to section numbers are to sections in this Agreement, unless
expressly stated otherwise.

5.17 Attorney Fees. In the event of any litigation, including administrative proceedings, relating
to this Agreement, including but not limited to any action or suit by any party, assignee or
beneficiary against any other party, beneficiary, or assignee, to enforce, interpret, or seek relief
from any provision or obligation arising out of this Agreement, the parties and litigants shall bear
their own attorneys’ fees and costs. No party or litigant shall be entitled to recover any attorneys’
fees or costs from any other party or litigant, regardless of which party of litigant might prevail.

5.18 Authorized Signatories. Each of the undersigned hereby warrants and represents that he/she
is duly authorized to execute this Agreement on behalf of the entity for whom he/she signs.

[Signature page follows]
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IN WITNESS WHEREOF, City and Developer have caused this Agreement to be
executed on their behalf by their respective officers thereunto duly authorized.

RECOMMENDED FOR APPROVAL: CITY:

CITY OF ALAMEDA, a municipal corporation

Andrew Thomas, Interim Base Reuse and
Economic Development Directo

[Signature must be notarized]
Jennifer Ott

City Manager

APPROVED AS TO FORM:
Len Aslanian,
Assistant City Attorney

DEVELOPER:

DEVELOPER:

a

By:

By:

[Signature must be notarized]
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A Notary Public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity
of that document.

STATE OF CALIFORNIA )
) ss:

COUNTY OF )

On , , before me, ,
Notary Public personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A Notary Public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity
of that document.

STATE OF CALIFORNIA )
) ss:

COUNTY OF )

On , , before me, ,
Notary Public personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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EXHIBIT A

Legal Description of Property
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EXHIBIT B

Site Plans for Project
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EXHIBIT C

Reserved
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EXHIBITD

Inclusionary Housing Program Buyer/Renter Selection Guidelines

On the following page are the Buyer Selection Guidelines that are currently in effect. City staff
anticipates that updated quidelines will be presented to the Council in . The Developer
shall comply with the Council-approved guidelines that are in effect at the time that the City
approves the marketing and/or sales plan for the Moderate Income Units described in Section 3
of the Agreement.
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Developer Draft — July 4, 2023

EXHIBIT E

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

City of Alameda

Community Development Department
701 Atlantic Avenue

Alameda, California 94501
Attention: Executive Director

RECORDED FOR THE BENEFIT OF THE CITY OF ALAMEDA
PURSUANT TO GOVERNMENT CODE SECTION 6103; NO FEE
PURSUANT TO GOVERNMENT CODE SECTION 27383

AFFORDABILITY, RESTRICTIONS ON RESALE,
AND
OPTION TO PURCHASE AGREEMENT

)

Owner:
Address of Property:
Income Category of Owner:

Purchase Price of Property (“Affordable Price”):

Median Income on Effective Date:

THIS AFFORDABILITY, RESTRICTIONS ON RESALE, AND OPTION TO
PURCHASE AGREEMENT (“Agreement”) is made as of , 20, (“Effective
Date”) by and between the City of Alameda (“City”), a California municipal corporation and
charter city, and (“Owner”) with reference to the following facts:

RECITALS

A. Owner is acquiring fee title to that certain real property in the City of Alameda,
County of Alameda, State of California, which is more particularly described in Exhibit A attached
hereto, together with all improvements now or hereafter located thereon and all appurtenances
thereto (“Property”), subject to the terms and conditions of that certain Affordable Housing
Agreement entered into by and between the City of Alameda (“City”), a California municipal
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corporation, and (“Developer”), dated , 20 (“Developer Affordable
Housing Agreement”).

B. In furtherance of (a) implementing the goals and objectives of the City’s Housing
Element, (b) mitigating the impacts on housing affordability caused by new residential
development and (c) meeting the need for housing affordable to persons of very low-, low- and
moderate-income, the City has adopted an Inclusionary Housing Policy, embodied in Ordinance
No. 2926 N.S, Section 30-16.1, et seq., Alameda Municipal Code (“City Inclusionary Policy”).

C. The Developer Affordable Housing Agreement requires Developer to sell the
Property to Owner at an “Affordable Ownership Cost,” as defined below, subject to the covenants,
conditions, restrictions, and option to purchase set forth herein.

D. The purpose of this Agreement is to establish the use, occupancy, and resale
restrictions in accordance with the City Inclusionary Policy, the Developer Affordable Housing
Agreement, and the Grant Deed (as defined below), and grant to the City certain remedies,
including the right to purchase the Property, as covenants running with the land and equitable
servitudes that benefit the City and permitted successors and assigns and burden the Property, the
Owner and all of its successors and assigns. The Property is being purchased by Owner as a
Moderate-Income household at the “Affordable Price,” in accordance with the goals and purposes
of the City Inclusionary Policy, and the Developer Affordable Housing Agreement.

E. In order to ensure the Property remains affordable to a Moderate-Income household
for at least fifty-nine (59) years following the date of this Agreement, and as a condition of
purchasing the Property at the Affordable Price, the Owner is required to execute this Agreement,
the City Note and the City Deed of Trust, as such terms are defined below.

NOW, THEREFORE, in consideration for the ability to purchase the Property at a below
fair market price, as described herein, which shall be deemed good and valuable consideration, the
Owner and all of its heirs, successors, and assigns hereby agrees that the Property shall be held,
sold, and conveyed subject to the following covenants, conditions, and restrictions, and option to
purchase, all of which shall run with the Property and be binding on all parties having any rights,
title, or interest in the Property.

ARTICLE 1
DEFINITIONS

As used in this Agreement, the terms set forth below shall have the following meanings
(other defined terms in this Agreement not referenced below shall have the meanings where first
used herein).

1.1.  “Affordable Ownership Cost” shall be as defined as a sales price that results in a
monthly housing cost (including mortgage payment, mortgage insurance (if any), homeowner’s
insurance, property taxes, home owner’s association costs (if any), assessments (if any), and
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utilities) that does not exceed one twelfth of thirty percent (30%) of the maximum annual income
for a household of the applicable income.

1.2.  “Affordable Price” shall mean the below market rate purchase price paid by the
Owner for the Property.

1.3.  “Affordable Rent” shall have the meaning provided in Section 2.1(c).

1.4, “Appraisal” shall mean an appraisal setting forth the Market Value of the Property
assuming no affordability requirements or other similar restrictions on income, occupancy, or
resale of the Property, and prepared by an appraiser approved by the City and who holds an MAI
membership designation from the Appraisal Institute or who holds a CREA membership
designation from the National Association of Real Estate Appraisers (or, in the case such
professional designations are modified or discontinued, the most nearly equivalent successor
designations).

1.5.  “Appreciation Amount: shall have the meaning provided in Section 6.3(a).

1.6. “Area Median Income” shall mean the median household income (adjusted for
household size) of the Metropolitan Statistical Area in which the County of Alameda is located,
as established in accordance with California Health and Safety Code section 50093(c).

1.7.  “City” shall mean the City of Alameda.

1.8.  “City Deed of Trust” shall mean the deed of trust executed by the Owner in favor
of the City securing the Owner’s obligations under the City Note and this Agreement, substantially
in the form of Exhibit F.

1.9. “City Note” shall mean a promissory note executed by the Owner in favor of the
City in the principal amount equal to the difference between the Market Value of the Property
calculated at the time Owner acquired the Property and either (a) the Affordable Price, in the case
of the first Owner, or (b) the Eligible Buyer Purchase Price, in the case of subsequent Owners, plus
a contingent deferred amount equal to the City’s Shared Appreciation, substantially in the form of
Exhibit E.

1.10. *“City Purchase Option Price” shall mean an amount equal to the Eligible Buyer
Purchase Price minus Repair Costs.

1.11. *“City Purchase Option” shall have the meaning provided in Section 5.1.

1.12. *“City Resale Costs” means any and all costs and fees incurred by the City, whether
directly by City or City staff, or indirectly under City or City contract with affordable housing
program service providers, in connection with the processing and implementation of a Permitted
Sale under Articles 4 or 5, or an Extraordinary Sale under Article 6, including, without limitation,
real estate brokerage fees or commissions, and costs and expenses of application screening and
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processing, employment, credit and income verification, property inspections, and document
preparation and processing. The City Resale Costs shall not exceed six percent (6%) and shall not
be less than one percent (1%) of the Affordable Price.

1.13. “City Response Notice” shall have the meaning provided in Section 4.1.
1.14. “City’s Shared Appreciation” shall have the meaning provided in Section 6.3.

1.15. *“Eligible Capital Improvements” shall mean any capital improvements or upgrades
needed to address a health or safety issue affecting the Property, in the discretion of the City, (a)
made or installed by the Owner that conform with applicable building codes; (b) approved in
writing by City prior to installation; (c) whose initial costs are Two Thousand Dollars ($2,000) or
more; and (d) conform to Federal Housing Quality Standards. City, prior to an Owner
commencing work on the Eligible Capital Improvements, shall in its sole and absolute discretion
determine (i) whether the improvements qualify as Eligible Capital Improvements; (ii) the value
of the Eligible Capital Improvements which value may be less than the actual cost of the Eligible
Capital Improvements; and (iii) the depreciation value or rate, if any, to be applied to such value.
A form for use in requesting City approval of an Eligible Capital Improvement is attached hereto
as Exhibit H.

1.16. “This section intentionally left blank.

1.17. “CC&Rs” shall mean that certain Declaration of Covenants, Conditions, and
Restrictions recorded on , 20, as Document No. in the Official
Records of Alameda County, as amended from time to time.

1.18. Intentionally left blank.

1.19. “Eligible Buyer” shall mean any person or family of moderate income whose
combined gross income for all adult persons does not exceed one hundred twenty percent (120%)
of Area Median Income, whose family size is appropriate for the Property, and who meet the First-
Time Homebuyer requirements provided in Section 1.25. For the purposes herein, “appropriate
family size for the Property” shall be: a minimum of one person for a one-bedroom unit; a
minimum of two persons for a two-bedroom unit; a minimum of three persons for a three-bedroom
unit; and a minimum of four persons for a four-bedroom unit.

1.20. *“Eligible Buyer Purchase Price” shall mean the allowable purchase price to be paid
by an Eligible Buyer for the Property as provided in Section 4.4.

1.21. *“Event of Default” shall have the meaning provided in Section 8.10.
1.22. *“Excess Rental Proceeds” shall have the meaning provided in Section 2.1(c).

1.23. *“Extraordinary Sale” shall mean a Sale conducted as provided in Article 6.
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1.24. *“Extraordinary Sale Price” shall have the meaning provided in Section 6.3(c).

1.25. “First Time-Homebuyer” shall mean an individual or individuals, or an individual
and his or her spouse, who meets either of the following criteria:

@ The individual or individuals, or an individual and his or her spouse, has not
owned a principle residence during the 3-year period ending on the date of purchase of the
Property; or

(b) A single parent who, while married, owned a home with his or her spouse
or resided in a home owned by the spouse. A single parent is an individual who is unmarried or
legally separated from a spouse and has one or more minor children for whom the individual has
custody, joint custody, or is pregnant.

1.26. “Grant Deed” shall mean the grant deed executed by the Developer conveying the
Property to the Owner for the initial Owner, or the grant deed executed by the initial Owner or
subsequent Owners conveying the Property to subsequent Owners.

1.27. “HUD Increase” shall mean the percentage increase in Area Median Income from
the date of sale of the Property to an Owner (or Subsequent Owner, as the case may be) to the date
of receipt by the City of the Owner’s Notice of Intent to Transfer or Notice of Intent to Sell. Inno
event shall the HUD Increase be less than zero.

1.28. “Initial Financing” shall have the meaning provided in Section 7.1(a).

1.29. “Market Value” shall mean the fair market value of the Property, assuming no
affordability or resale restrictions, as determined by an Appraisal of the Property obtained from
time to time. The cost of the Appraisal shall be paid by the Owner, and the Owner shall promptly
provide the Appraisal to the City.

1.30. *“Notice of Intent to Transfer” shall have the meaning provided in Section 3.1 and
Exhibit B.

1.31. “Notice of Intent to Sell” shall have the meaning provided in Section 4.1 and
Exhibit C.

1.32.  “Notice of Extraordinary Sale” shall have the meaning provided in Section 6.2 and
Exhibit D.

1.33.  “Owner” shall mean the purchaser of the Property as identified in the Preamble and
Recital A, and includes all of Owner’s heirs, successors, and assigns, as allowed under this
Agreement.
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1.34. *“Owner’s Gross Proceeds” is equal to the Eligible Buyer Purchase Price paid for
the Property, as certified by the Owner under the penalty of perjury, and as evidenced by an
executed purchase and sale agreement and estimated settlement statement.

1.35. *“Permitted Transfer” shall mean a Transfer as provided in Section 2.2.
1.36. “Permitted Sale” shall mean a Sale as provided in Section 2.3.

1.37. *“Prohibited Transfer” shall mean any Transfer that is not a Permitted Transfer as
provided in Section 2.4.

1.38. “Prohibited Sale” shall mean any Sale that is not a Permitted Sale or Extraordinary
Sale as prohibited in Section 2.4.

1.39. “Property” shall have the meaning provided in Recital A.

1.40. *“Purchase Subsidy” shall have the meaning provided in Section 6.3(d).
1.41. *“Refinancing” shall have the meaning provided in Section 7.1(b).
1.42. *“Repair Costs” shall have the meaning provided in Section 4.3.

1.43. *“Sale,” “Sell” or “Sold” shall mean a Transfer of the Property for monetary
consideration.

1.44. *“Senior Lien” shall have the meaning provided in Section 7.1.

1.45. *“Senior Lender” shall have the meaning provided in Section 7.1(a).

1.46. “Senior Lender Deed of Trust” shall have the meaning provided in Section 7.3(c).
1.47. “Term” shall have the meaning provided in Section 8.15.

1.48. “Transfer” shall mean any sale, assignment, or transfer, whether voluntary or
involuntary, of any interest in the Property, including without limitation a fee simple interest,
tenancy in common, joint tenancy, community property, tenancy by the entireties, life estate, or
other limited estate or use, rental, or tenancy therein.

1.49. “Transferee” shall mean the person or persons to whom the Property is Transferred
or Sold.
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ARTICLE 2
RESTRICTIONS

2.1.  Owner Acknowledgments and Agreements. Owner hereby acknowledges and
agrees that taking title to the Property shall constitute Owner’s acknowledgment and agreement of
the following:

(@) THE PROPERTY IS BEING ACQUIRED BY OWNER AT A COST
THAT IS BELOW MARKET RATE FOR SUCH PROPERTY AND THAT THE PROPERTY
IS SUBJECT TO THE RESALE RESTRICTIONS AND THE CITY’S PURCHASE OPTION
CONTAINED IN THIS AGREEMENT GRANTING THE CITY AN IRREVOCABLE POWER
OF ATTORNEY COUPLED WITH AN INTEREST TO ACT ON THE OWNER’S BEHALF TO
EXECUTE, ACKNOWLEDGE, AND DELIVER ANY AND ALL DOCUMENTS RELATING
TO THE CITY’S PURCHASE OPTION. THERE SHALL BE NO SALE OR TRANSFER OF
THE PROPERTY EXCEPT IN ACCORDANCE WITH THIS AGREEMENT. ANY SALE OR
OTHER TRANSFER OF THE PROPERTY IN VIOLATION OF THIS AGREEMENT SHALL
CONSTITUTE A DEFAULT AND SHALL BE VOIDABLE BY THE CITY.

(b) OWNER SHALL OCCUPY THE PROPERTY AS ITS PRINCIPAL
RESIDENCE WITHIN SIXTY (60) DAYS OF CLOSE OF ESCROW ON THE PURCHASE OF
THE PROPERTY BY OWNER. The Owner shall be considered to occupy the Property if the
Owner is living in the Property for at least ten (10) months out of each calendar year. Upon request
by the City, each Owner shall submit a declaration to the City certifying under penalty of perjury
that the Property is the Owner’s principal residence, and provide the City with a copy of valid
driver’s license of the Owner showing the Property address, recent copy of a utility bill in the name
of the Owner, or other evidence of residency as deemed satisfactory to the City. If an Owner
vacates the Property, or for any reason does not continue to occupy the Property as its principal
residence, City may declare an Event of Default pursuant to Section 8.10 and exercise any or all
of its rights and remedies hereunder, including without limitation the City’s Purchase Option
pursuant to Article 5.

(c) The Owner shall not rent or lease the Property to another party. Any rental
or lease of the Property in violation of this Agreement is prohibited, and shall be a default under
this Agreement and the City Deed of Trust. The Owner agrees that, in the event the Owner rents
or leases the Property to a third party in violation of this Section, any excess rents (“Excess Rental
Proceeds”) paid to the Owner by the lessee over the Affordable Rent shall be due and payable to
the City immediately upon receipt thereof by the Owner. Such Excess Rental Proceeds shall be
considered a recourse debt of the Owner to the City, as evidenced by the City Note, which the City
may collect by legal action against Owner, including by foreclosure under the City Deed of Trust.
Affordable Rent shall mean the thirty (30%) of one hundred ten percent (110%) of Area Median
Income adjusted for household size appropriate to the Property.

(d) The Owner’s right to resell the Property at Market Value is limited and, in
certain instances, the City will have the option to purchase the Property from the Owner. In order
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to ensure the Property shall remain available at an Affordable Ownership Cost over the Term of
this Agreement, the Owner’s right to resell the Property is limited and is not as favorable as the
rights of other property owners whose properties are not affected by this Agreement and are not
encumbered by similar agreements.

(e) The Property will not necessarily appreciate in value during the duration of
the Owner’s ownership, and the Eligible Buyer Purchase Price may be less than the Affordable
Price the Owner originally paid for the Property. Thus, when the Owner Sells the Property it may
receive less than it originally paid for the Property.

2.2.  Permitted Transfers. Subject to compliance with the procedures described in
Article 3, including but not limited to providing required notices to the City, the following
Transfers of the Property without monetary consideration are “Permitted Transfers”:

@ Transfer to an existing spouse or registered domestic partner who is also an
obligor under the City Note;

(b) Transfer to an Owner’s natural or adopted children, provided such children
qualify as Eligible Buyers;

(© Transfer by the Owner to a spouse or registered domestic partner where the
spouse or registered domestic partner becomes the co-owner of the Property;

(d) Transfer between spouses as part of a marriage dissolution proceeding;

(e) Transfer to an existing spouse or registered domestic partner of Owner by
devise or inheritance following the death of Owner; and

U] Transfer by Owner into an inter vivos trust in which Owner is the
beneficiary.

For the purposes of this Section 2.2, “Domestic Partners” shall mean two unmarried people,
at least eighteen (18) years of age, who have lived together continuously for at least one (1) year
and who are jointly responsible for basic living expenses incurred during their domestic
partnership. Domestic Partners may not be persons related to each other by blood or adoption such
that their marriage would be barred in the state of California. For purposes of this section, an
individual shall be considered a domestic partner of Owner upon presentation of a declaration or
other acceptable evidence by Owner to the City.

2.3.  Permitted Sales. Subject to compliance with the procedures described in Article 4
and Article 5, including but not limited to providing required notices to the City, an Owner may
Sell the Property to an Eligible Buyer (“Permitted Sale”). The City shall have the option to
purchase the Property pursuant to the City’s Purchase Option described in Article 5. If the City or
the Owner are unable to identify an Eligible Buyer or the City has not exercised the City’s Purchase
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Option, the Owner shall have the right to Sell the Property to a non-Eligible Buyer in accordance
with the provisions of Article 6.

2.4.  Prohibited Transfers; Prohibited Sales. Any Transfer other than a Permitted
Transfer is a Prohibited Transfer. A Prohibited Transfer specifically includes any Transfer of a
use, rental, or leasehold interest in the Property. Any Sale of the Property other than a Permitted
Sale, the City’s Purchase Option, or an Extraordinary Sale, is a Prohibited Sale. If an Owner
attempts or makes a Prohibited Transfer or Prohibited Sale, then in addition to all other rights or
remedies the City may have under this Agreement, the City shall have the right to exercise the
City’s Purchase Option described in Article 5, which may be exercised against the Transferee or
the Owner under such Prohibited Transfer or Prohibited Sale.

ARTICLE 3
TRANSFER PROCEDURES

3.1.  Permitted Transfers. If an Owner desires to Transfer by a Permitted Transfer under
Sections 2.2(a) through (d), the Owner shall provide the City with a Notice of Intent to Transfer in
the form of Exhibit B, together with any other documentation City may reasonably request in order
to ensure that the Transfer is a Permitted Transfer. Upon receipt of a Notice of Intent to Transfer,
City shall have forty-five (45) days after receipt by the City of such Notice of Intent to Transfer
and other documentation to deliver written notice to the Owner of its approval or disapproval of
the Transfer as a Permitted Transfer. In the event the City approves the Transfer as a Permitted
Transfer, the Transferee shall succeed to the Owner’s interest and obligations under this
Agreement, the City Note, and the City Deed of Trust and new documents shall be executed
between the Transferee and the City and recorded against the Property.

3.2. Inheritance. In the event a Permitted Transfer occurs by devise or inheritance due
to death of the Owner, the administrator of the Owner’s estate or the person inheriting the Property
shall provide written notice to the City of the Owner’s death within thirty (30) days of the date of
death and the following procedures shall apply:

(@) If the person inheriting the Property (the “Inheriting Owner”) desires to
occupy the Property, he or she shall succeed to the Owner’s interest and obligations under this
Agreement, the City Note, and the City Deed of Trust, and new documents shall be executed
between the Inheriting Owner and the City and recorded against the Property.

(b) If the Inheriting Owner does not desire to occupy the Property, he or she
shall be required to Transfer the Property to an Eligible Buyer at the Eligible Buyer Purchase Price,
pursuant to Article 4, or the City may exercise the City’s Purchase Option, pursuant to Article 5;
provided, however, that the Inheriting Owner may own and occupy the Property for up to twelve
(12) months prior to providing a Notice of Intent to Sell to the City pursuant to Section 4.1 below,
and provided further that the Inheriting Owner remains in compliance with the City Deed of Trust.
The Inheriting Owner shall not be required to occupy the Property during this twelve (12) month
time period.
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(© Failure of an Inheriting Owner to follow the procedures and file the notices
described in this Section 3.1 shall constitute an Event of Default under this Agreement and the
City may then exercise any of the remedies set forth in Section 8.10 below, including, without
limitation, exercise of the City’s Purchase Option.

3.3.  Transfer of the Property without City’s Approval. If the City determines that the
proposed Transfer is a Prohibited Transfer, the Owner shall not Transfer the Property. Any
Transfer of the Property without City’s approval shall be voidable and, in such event, in addition
to all other rights and remedies the City may have under this Agreement, the City shall have the
right to exercise the City’s Purchase Option pursuant to Article 5, which may be exercised against
the Transferee or the Owner under such Prohibited Transfer.

ARTICLE 4
PERMITTED SALE PROCEDURES

4.1. Notice of Intent to Sell; City Response Notice. If an Owner desires to Sell the
Property, the Owner shall provide the City with a Notice of Intent to Sell in the form of Exhibit C
and comply with the requirements set forth in the Notice of Intent to Sell. Within sixty (60) days
after receipt of the Notice of Intent to Sell, the City shall notify the Owner whether (a) City elects
to exercise the City’s Purchase Option pursuant to Section 5.1(a) or (b) that City will not exercise
the City’s Purchase Option and Owner may proceed to Sell the Property to an Eligible Buyer at
the Eligible Buyer Purchase Price pursuant to Section 4.4 (the “City Response Notice”). The City
Response Notice shall include: (a) any certifications required of an Eligible Purchaser; (b) the
Repair Costs pursuant to Section 4.3; and (c) the Eligible Buyer Purchase Price pursuant to Section
4.4,

4.2.  Permitted Sale to Eligible Purchaser. In the event the City permits the Owner to
sell the Property to an Eligible Buyer, the City shall use its reasonable efforts to identify an Eligible
Buyer, taking into consideration the requirements of the Developer Affordable Housing
Agreement, the Grant Deed, and this Agreement. Subject to the City’s prior written approval, the
Owner may have the option to identify an Eligible Buyer, which approval may take into
consideration the requirements of the Developer Affordable Housing Agreement, the Grant Deed,
and this Agreement. Owner shall Sell the Property to the Eligible Buyer at the Eligible Buyer
Purchase Price within sixty (60) days after identification of the Eligible Buyer, unless otherwise
agreed to in writing by the City.

4.3.  Inspection; Repair Costs. Upon receipt of a Notice of Intent to Sell, the City shall
have the right to enter the Property at reasonable times with twenty-four (24) hours advance notice
to the Owner to inspect the dwelling unit on the Property to determine whether any damage or
violations of applicable laws or ordinances exist. In the event any damage or violations are
discovered, the City shall determine the cost necessary to repair or correct any violations of
applicable building, plumbing, electric, fire, or housing codes, or any other provisions of the City
Building Code, as well as any other repairs the City deems necessary to put the Property into a
“sellable condition” (“Repair Costs™). Items necessary to put the Property into sellable condition
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may include cleaning, painting, and making structural, mechanical, electrical, plumbing, fixed
appliance repairs, pest control repairs, and other deferred maintenance repairs. Within thirty
(30) days after the inspection, the City will prepare a written report describing the Repair Costs.
The Owner shall have the option to either (a) repair or replace the items on such report at the
Owner’s cost prior to closing (without extending the closing date), or (b) at closing cause the
escrow holder to pay the Repair Costs to the City or the Eligible Buyer. If an Owner elects to
repair or replace the items on such report, the City shall have the right to re-inspect the Property
under the terms of this Section 4.3 after the repairs and/or replacements are complete. If the City
determines that deficiencies still remain, the Owner shall cause the escrow agent at closing to pay
the City the Repair Costs from Owner’s Gross Proceeds or the Extraordinary Sales Price.

4.4. Eligible Buyer Purchase Price. The Purchase Price to be paid by an Eligible Buyer
for the Property shall be the total sum of (a) the Affordable Price paid by the Owner for the
Property, plus (b) the HUD Increase as defined in Section 1.27, plus (c) the depreciated value of
any Eligible Capital Improvements approved by the City as described in Section 1.15.
Notwithstanding anything to the contrary herein, in no event shall the Eligible Buyer Purchase
Price exceed the Affordable Ownership Cost allowable for a Moderate-Income household at the
time of resale.

Example of how the Eligible Buyer Purchase Price is calculated:

Assume the following facts:

« Affordable Price of the Property when Owner purchased the Property was $450,000.

e Percentage increase in the Area Median Income (“AMI”) from the date of sale of the
Property to the Owner to the date of receipt by the City of the Owner’s Notice of Intent to
transfer or Notice of Intent to Sell (“the HUD Increase”) is 7%.

e The Owner made Eligible Capital Improvements on the Property and the depreciated value
of the Eligible Capital Improvements is $10,000.

First, determine the Appreciation Amount by multiplying the Affordable Price times the HUD
Increase.
Appreciation Amount = Affordable Price x HUD Increase = [$450,000 x .07 = $31,500]

Second, determine the Eligible Buyer Purchase Price by adding the Affordable Price plus the
Appreciation Amount and any Eligible Capital Improvements.

Eligible Buyer Purchase Price
= Affordable Price + Appreciation Amount + Eligible Capital Improvements
= $450,000 + 31,500 + 10,000 = $491,500

4.5.  Appraisal; City Resale Costs; City Documents. Upon receipt of a Notice of Intent
to Sell, the City shall cause an Appraisal to be completed prior to close of escrow to determine the
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Market Value of the Property as of the date of such Notice. The cost of such Appraisal shall be
paid by the Owner at close of escrow. In addition, the Owner shall pay the City Resale Costs at
close of escrow. The Owner may pay the cost of the Appraisal and the City Resale Costs from
any sources, including, but not limited to, the Owner’s Gross Proceeds, to the extent there are any
available, as provided in Section 4.6.

At close of escrow, the Eligible Buyer shall deliver or cause to be delivered into escrow:

@) the City Note, fully executed by the Eligible Buyer in favor of the City in
substantially the form of Exhibit E hereto. The City Note shall be in the principal amount equal
to the Purchase Subsidy;

(b) the City Deed of Trust securing the City Note fully executed by the Eligible
Buyer in recordable form, in substantially the form of Exhibit F hereto;

(© a new Affordability, Restrictions on Resale, and Option to Purchase
Agreement, in a form provided by the City to the Eligible Buyer and fully executed in recordable
form by all appropriate parties; and

(d) the required down payment and all documents required by the Eligible
Buyer’s Senior Lender.

4.6.  Proceeds from Permitted Sale. Owner’s Gross Proceeds from a Permitted Sale shall
be distributed in the following priority to the extent funds from Owner’s Gross Proceeds are
available:

@ first, to pay any amounts owed under the Owner’s Senior Lien; and

(b) second, to pay all customary closing costs that a seller would pay in the
County of Alameda, a basic one-year home warranty as provided in Section 4.9, and, to the extent
not already paid by the Owner to the City, the costs of the Appraisal and the City Resale Costs
under Section 4.5; and

() third, to pay to the City or Eligible Buyer all Repair Costs (if any, and to the
extent not already paid) that are owed to the City under Section 4.3; and

(d) fourth, any remaining amounts shall be paid to the Owner.

4.7.  Personal Property. Any sums paid to an Owner by an Eligible Buyer for personal
property shall not be part of the Eligible Buyer Purchase Price. No other consideration of any
nature whatsoever shall be paid by an Eligible Buyer to the Owner unless first fully disclosed to
and approved by the City in writing.

4.8. Real Estate Broker Commission. If the City identifies the Eligible Buyer, no real
estate broker’s commission shall be paid to any real estate broker unless otherwise approved by
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the City. If the Eligible Buyer is identified by the Owner, as between the Owner and the Eligible
Buyer, the Owner shall have the sole and exclusive obligation to pay any real estate broker’s
commission regardless of whether the broker was engaged by the Owner or Eligible Buyer.

4.9. Closing. At closing, the Owner shall convey fee title to the Eligible Buyer by
standard title company form Grant Deed. The Owner shall cause the title company to issue to the
Eligible Buyer a CLTA standard coverage owner’s form of title insurance policy in the amount of
the Eligible Buyer Purchase Price ensuring title to the Property is vested in the Eligible Buyer,
subject to exclusions from coverage, exceptions for current taxes and assessments not yet due, this
Agreement, and all documents recorded pursuant to this Agreement and such other matters (other
than encumbrances created or suffered by the Owner) that were exceptions to title on the date of
this Agreement. The Owner shall pay for a basic one-year home warranty contract issued by a
reputable and established company to the Eligible Buyer. The Eligible Buyer shall pay the costs
of any longer or more extensive warranty. All other closing costs shall be paid by the Owner or
the Eligible Buyer pursuant to the custom in the County of Alameda.

ARTICLE 5
CITY’S PURCHASE OPTION

5.1.  Purchase Option. By taking title to the Property, the Owner irrevocably grants, to
the City, an option to purchase the Property (the “City Purchase Option”) at the City Purchase
Option Price upon the occurrence of any of the following:

@ in the event the Owner provides a Notice of Intent to Sell to the City
pursuant to Section 4.1;

(b) in the event of any Prohibited Transfer or Prohibited Sale by the Owner;

(© in the event the Owner is in default of the occupancy requirement set forth
in Section 2.1,

(d) as reserved to the City under Section 6.1 for the period of time from
Owner’s Notice of Extraordinary Sale pursuant to Section 6.1 hereof to the date of written
acceptance by the Owner of an offer to purchase the Property from an Eligible Buyer;

(e) in the event that escrow fails to close within the times set forth in Section
6.6; or

() upon occurrence of an Event of Default (as defined in Section 8.10);

provided that, in the case of (b), (c), (d) (e) or (f), above, the City Purchase Option shall
be in addition to any other remedy provided in this Agreement for an Event of Default. By taking
title to the Property, the Owner agrees that the City’s facilitation of the Transfers contemplated
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hereby, and its acts, commitments, and expenditures in furtherance thereof constitute adequate
consideration for the grant of the City Purchase Option.

5.2.  Exercise of Option.

@ Procedure Upon Exercise of Option. The City may exercise the City
Purchase Option by delivering written notice to the Owner (and to Transferee, if applicable) of its
intent to exercise the City Purchase Option pursuant to Section 5.1, including, but not limited to
the delivery of the City Response Notice to the Owner pursuant to Section 4.1.

(b) Assignment of City Purchase Option. After the City has exercised the City
Purchase Option, the City may, without the Owner’s or Transferee’s consent, assign the City
Purchase Option to an Eligible Buyer or to a governmental agency or non-profit organization that
agrees to be subject to this Agreement; provided, however, that any such assignment shall not
extend any time limits contained in this Agreement.

5.3.  Close of Escrow.

@ If the City Purchase Option is available to the City pursuant to Section
5.1(a), the City or its assignee shall purchase the Property within ninety (90) days of the date of
the City Response Notice and title shall be delivered by the Owner to the City by grant deed, free
and clear of any mortgage or other liens, unless first approved in writing by the City.

(b) If the City Purchase Option is available to the City Pursuant to Sections 5.1
(b), (c), (d), (e), or (), the City or its assignee shall purchase the Property within thirty (30) days
after delivering written notice to the Owner (and to Transferee, if applicable) of its intent to
exercise the City Purchase Option and title shall be delivered by the Owner to the City by grant
deed, free and clear of any mortgage or other liens, unless first approved in writing by the City.

5.4.  Power of Attorney. By taking title to the Property, the Owner grants to the City an
irrevocable power of attorney coupled with an interest to act on the Owner’s behalf to execute,
acknowledge, and deliver any and all documents relating to the City Purchase Option.

ARTICLE 6
EXTRAORDINARY SALE; SHARED APPRECIATION

6.1. When Extraordinary Sale Permitted. The Owner shall have the right to make an
Extraordinary Sale in accordance with the procedures set forth in this Article 6 if:

@ The City or the Owner fail to identify an Eligible Buyer within one hundred
and eighty (180) days of the date of the City Response Notice notifying the Owner that the City
will not exercise the City Purchase Option pursuant to Section 4.1; or

(b) The City fails to close escrow pursuant to Section 5.3(a) after exercising the
City Purchase Option.

676\05\3534241.2
676\05\3534241.4
71212023

036 VEAEERBM 3v4



Notwithstanding anything to the contrary herein, the City shall retain the City Purchase
Option for the period of time from the Owner’s Notice of Extraordinary Sale pursuant to Section
6.1 to the date of written acceptance by the Owner of an offer to purchase the Property from a
buyer. In no event shall the Owner have the right to make an Extraordinary Sale if there has been
any attempted or actual Prohibited Transfer or Prohibited Sale by the Owner or if there is any other
Event of Default by the Owner under this Agreement.

6.2.  Notice of Extraordinary Sale; Appraisal; City Resale Costs. The Owner shall notify
the City of the Owner’s intent to make an Extraordinary Sale by delivering a Notice of
Extraordinary Sale in the form of Exhibit D. The Notice of Extraordinary Sale shall contain a
request that the City calculate the current Market Value of the Property based upon an Appraisal,
the cost of which shall be paid by the Owner through escrow. The City shall use reasonable efforts
to obtain the Appraisal within thirty (30) days after receipt of the Notice of Extraordinary Sale.
The City shall provide the Owner with a copy of the Appraisal within ten (10) days after receipt
by the City. All transfer documents relating to the Extraordinary Sale shall be submitted to the
City for its review and approval, consistent with the terms of this Agreement. In addition, the
Owner shall pay the City Resale Costs at close of escrow.

6.3.  City’s Shared Appreciation. In the event of an Extraordinary Sale, the Owner shall
pay to the City the principal amount outstanding on the City Note and the City’s Shared
Appreciation, as defined herein. .

@ “Appreciation Amount” shall mean the amount calculated by subtracting
the Affordable Price from one of the following amounts, as applicable: (i) in the event of an
Extraordinary Sale pursuant to Article 6, the Extraordinary Sales Price, minus the closing costs,
including escrow fees, transfer taxes, recording fees, and brokerage commissions, paid by the
Owner at acquisition of the Property, minus Eligible Capital Improvements, and minus the City
Resale Costs; or (ii) in the event of a Transfer other than Sale of the Property, in the event of
prepayment, or in the Event of Default, the Market Value of the Property, minus Eligible Capital
Improvements; or (iii) in the event a creditor or third party acquires title to the Property through a
deed in lieu of foreclosure, a trustee’s deed upon sale, or otherwise, the amount paid for the
Property at a creditor’s sale of the Property, minus Eligible Capital Improvements.

(b) “City Shared Appreciation” shall mean the interest, if any, due on the
Purchase Subsidy, equal to the amount resulting from dividing the amount of the Purchase Subsidy
by the Market Value of the Property at the time the Owner purchase the Property multiplied by the
Appreciation Amount.

(c) “Extraordinary Sale Price” means the amount received by the Owner as the
sales price of the Property under an Extraordinary Sale pursuant to Article 6, as certified by the
Owner under the penalty of perjury, and as evidenced by an executed purchase and sale agreement
and estimated settlement statement. The Extraordinary Sales Price shall not be less than the current
Market Value of the Property, unless otherwise approved by the City in writing.
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(d) “Purchase Subsidy” shall mean the City’s initial equity contribution, equal
to the difference between the Market Value of the Property at the time of acquisition by the Owner
and the Affordable Price. The Purchase Subsidy shall be provided to the Owner as a deferred
contingent interest loan, as evidenced by the City Note.

Example of calculating the amount of the City’s Shared Appreciation in the Event of an
Extraordinary Sale: Assume the following facts:

e Market Value of the Property at the time the Owner purchased the Property was
$1,000,000.

e Affordable Price of the Property at the time the Owner purchased the Property was
$450,000.

e Purchase Subsidy is $550,000. [$1,000,000 - $450,000 = $550,000]
e Owner paid closing costs of $5,000 at time of purchase.
e Owner made $10,000 of Eligible Capital Improvements on the Property.

e Prior to the expiration of this Agreement, Senior Lender sells the Property at the
Extraordinary Sale Price of $625,000. The City Resale Costs are $20,000.

First, determine the City Shared Appreciation by dividing the Purchase Subsidy by the Market
Value of the Property at the time the Owner purchased the Property:

Purchase Price Subsidy _ $550,000
Market Value of the Property ~ $1,000,000

City Shared Appreciation = 55%

Second, determine the Appreciation Amount by subtracting the sum of the Affordable Price,
closing costs, Eligible Capital Improvements, and City Resale Costs from the Extraordinary Sale
Price, as shown below:

Extraordinary Sale Price $ 625,000
— Affordable Price at purchase | — 450,000
— Closing Costs — 5,000
— Capital Improvements — 10,000
— City Resale Costs — 20,000
= Appreciation Amount $ 140,000

In this example, the Appreciation Amount is $140,000.

Third, calculate the City Shared Appreciation Amount by multiplying the City Shared
Appreciation by the Appreciation Amount.

City’s Shared Appreciation Amount = .55 x $140,000 = $77,000
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The Owner’s share of the Appreciation Amount is $63,000. [$140,000 - $77,000 = $63,000]

(e) The City’s Shared Appreciation collected by the City shall be used by the
City to assist in the provision of housing that is affordable to persons and families of low or
moderate income in accordance with Civil Code section 1917.006(a)(1).

6.4. Distribution of Proceeds. At escrow, the Extraordinary Sale Price shall be
distributed in the following priority, to the extent funds are available:

@) first, to pay any amounts owed under the selling Owner’s Senior Lien;

(b) second, to pay to the City all amounts owing under the City Note and City
Deed of Trust, except the City Shared Appreciation;

(© third, subject to the provisions of Section 6.7 below, to pay all customary
closing costs and escrow fees that are the responsibility of the selling Owner;

(d) fourth, to the extent not already paid by the Owner to the City, the costs of
the Appraisal and the City Resale Costs under Section 6.2;

(e) fifth, to pay to City or the Eligible Buyer all Repair Costs (if any, and to the
extent not already paid) which are owed to the City or the Eligible Buyer under Section 4.3;

()] sixth, to pay the City Shared Appreciation;
(9) seventh, any remaining amounts to the Owner.

6.5. Time Requirements for Extraordinary Sale. The Owner shall complete an
Extraordinary Sale within sixty (60) days after receipt of the Appraisal under Section 6.2. If the
Extraordinary Sale is not completed within such time, and the Owner is not bound by written
contract with a buyer to Sell the Property, the City may either (i) designate an Eligible Buyer for
the Property pursuant to Section 4.1, in which case the provisions of Article 4 shall apply in lieu
of the provisions of this Article 6, or (ii) exercise the City Purchase Option under Section 5.1, in
which case the provisions of Article 5 shall apply in lieu of the provisions of this Article 6.

6.6.  Effect of Extraordinary Sale. Upon the close of escrow for an Extraordinary Sale
in compliance with the provisions of this Article 6, the purchaser at the Extraordinary Sale shall
acquire title to the Property free and clear of the provisions of this Agreement, including the City
Purchase Option. The City agrees to execute, acknowledge, and record a release or other
documentation sufficient to release the Property sold at an Extraordinary Sale from the provisions
of this Agreement, including the City Purchase Option.

6.7. Owner’s Burden to Substantiate Costs; Extraordinary Sale; Foreclosure. Within
thirty (30) days of the first scheduled date for the close of escrow of an Extraordinary Sale, the
Owner shall submit evidence to the reasonable satisfaction of the City of the closing costs to be
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paid at resale of the Property as set forth in Section 6.4(c). To the extent such evidence is not
submitted by the Owner to the reasonable satisfaction of City at least thirty (30) days prior to the
first scheduled date for the close of escrow, such costs shall be deemed waived by the Owner and
the Owner shall not be entitled to have such costs, as applicable, be uses in the determination of
the Appreciation Amount in accordance with Section 6.3(a) or receive payment of such costs as
set forth in Section 6.4(c). The City acknowledges that such evidence may include, by way of
example and not limitation, the Owner’s original closing statement, bank statements, copies of
cancelled checks, and invoices from contractors. In the event of a foreclosure sale, this Section
6.7 shall operate to require the same obligations of the Owner as in an Extraordinary Sale and all
references to the “close of escrow” shall be replaced by “foreclosure sale.”

ARTICLE 7
LENDER PROVISIONS

7.1.  Senior Liens. Mortgages, deeds of trust, sales and leases-back, or any other form
of conveyance required for any reasonable method of financing (subject to Section 7.2, the “Senior
Lien”) are permitted, but only as follows:

@ for the sole purpose of securing a purchase money loan of funds to be used
by an Owner for financing the acquisition of the Property by the Owner (“Initial Financing”),
provided such Initial Financing shall be obtained through a bank, savings and loan association,
insurance company, pension fund, publicly traded real estate investment trust, governmental
agency, or charitable organization engaged in making residential real estate loans (“Senior
Lender”); or

(b) for the sole purpose of refinancing an Owner’s Initial Financing
(“Refinancing”), provided such Refinancing shall be limited solely to the outstanding principal
balance owed under the Owner’s Initial Financing, and shall not include any additional amounts,
such as fees or costs associated with such Refinancing or additional funds disbursed to the Owner,
and Refinancing shall not include secondary financing such as subordinate deeds of trust or home
equity loans; and provided the Owner has paid the City all administrative and document
preparation costs and fees incurred by the City in connection with the processing of any documents
required to effectuate such Refinancing.

7.2.  Subordination. The City may, at its sole discretion, enter into a subordination
agreement with a Senior Lender to subordinate provisions of this Agreement and its lien under the
City Note and the City Deed of Trust to the Senior Lien. Any such subordination agreement shall
require the Senior Lender to agree to the Default and Foreclosure provisions set forth in Section
7.3, below, or other alternative provisions acceptable to the City in its sole discretion.

7.3. Default and Foreclosure.

@) The City shall record a request for notice of default and any notice of sale
under any deed of trust or mortgage with a power of sale encumbering the Property pursuant to
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California Civil Code section 2924. Whether or not a request for a notice of default is recorded,
the Owner shall provide a true and correct copy of any notice of default to the City within three
(3) business days of the Owner’s receipt thereof.

(b) In the event of default and foreclosure, the City shall have the same right as
the Owner to cure any defaults, reinstate the loan (not less than a specified number of times to be
set forth in the subordination agreement between the City and the Senior Lender), or redeem the
Property prior to foreclosure sale or the acceptance of a deed in lieu of foreclosure by the Senior
Lender. Such redemption shall be subject to the same fees, charges, and penalties that would
otherwise be assessed against the Owner. Nothing herein shall be construed as creating any
obligation on the part of the City to cure any such default, nor shall this right to cure and redeem
operate to extend any time limitations in the default provisions of the underlying deed of trust or
mortgage.

(© If the trustee set forth in Senior Lender’s deed of trust (the “Senior Lender
Deed of Trust”) Sells the Property at a foreclosure sale, the proceeds shall be delivered in the
following priority to the extent funds are available:

M first, to pay all sums due and owing under the Senior Lien, including
without limitation the principal amount, interest, fees and costs of sale;

(i) second, to pay to the City all amounts owing under the City Note
and City Deed of Trust, including, but not limited to the City’s Shared Appreciation;

(iii)  third, to pay any amounts due to person or persons legally entitled
thereto, as required by law; and

(iv)  fourth, to pay any remaining amounts, if any, to the Owner.

(d) Upon written request by the City, the Senior Lender is hereby authorized by
the Owner to furnish a report of the payment status of the Owner and all other financial information
concerning the Owner to the City.

(e) Except as otherwise expressly provided in a City-approved subordination
agreement, by making a loan to the Owner, the Senior Lender grants to the City the option to
purchase the Senior Lien from the Senior Lender at any time after the filing of a notice of default
under the Senior Lien but prior to consummation of the foreclosure or the giving of a deed-in-lieu
of foreclosure. Pursuant to this subsection, the City may purchase the Senior Lien from the Senior
Lender for an amount equal to the entire indebtedness secured by the Senior Lender’s deed of trust.
The City may exercise this option by giving the Senior Lender written notice of its intent to do so
(i) with respect to a foreclosure, at any time prior to the filing of a notice of sale under the Senior
Lien, and (ii) with respect to a deed-in-lieu of foreclosure, within fifteen (15) days after receiving
written notice from the Senior Lender of its intent to accept a deed-in-lieu of foreclosure with
respect to the Property. Upon receipt of such written notice from the City, the Senior Lender shall
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promptly give the City a written statement setting forth the amount of the total indebtedness
secured by the Senior Lender Deed of Trust, which shall be the purchase price for the Senior Lien,
and a copy of the policy of title insurance insuring the priority and validity of the Senior Lender
Deed of Trust. Within ten (10) days after the City gives such written notice, the City shall establish
an escrow at such title company and concurrently therewith give the Senior Lender written notice
thereof, and the City shall deposit the purchase price in such escrow. Within fifteen (15) days after
the Senior Lender’s receipt of notice of the opening of the escrow, the Senior Lender shall deposit
in the escrow the promissory note evidencing the Senior Lien endorsed in favor of the City, the
original Senior Lender Deed of Trust, an assignment of the Senior Lender Deed of Trust duly
executed by the Senior Lender and in recordable form, and all other documents, instruments,
agreements, certificates, and other items that evidence, secure, or otherwise relate to the Senior
Lien. The escrow holder shall be instructed to close the escrow within two (2) business days after
receipt of all such items and upon such close of escrow to issue to the City a CLTA Form No.
104.1 endorsement to the title policy, showing the City as the Senior Lender’s assignee with
respect to the Senior Lender Deed of Trust. The Senior Lender and the City shall execute and
deliver escrow instructions and such other documents as may be necessary or appropriate in
connection with such escrow and to implement the intent hereof. The City shall pay the escrow
fees, recording fees, and the premium for the CLTA Form No. 104.1 endorsement.

ARTICLE 8
MISCELLANEOUS

8.1.  No Option Assignment Liability. In no event shall the City in any way become
liable to the Owner or become obligated in any manner to any other party by reason of the
assignment of the City Purchase Option, nor shall City in any way be obligated or liable to any
Owner for any failure of City to purchase the Property or to comply with the terms of the City
Purchase Option.

8.2.  Distribution of Insurance and Condemnation Proceeds. If the Property is
condemned or the improvements damaged or destroyed, all proceeds from insurance or
condemnation shall be distributed in accordance with the CC&Rs or, if not covered by the
CC&R’s, to Owner or its successors or assigns, for purposes of restoring or replacing the Property,
unless the Senior Lender Deed of Trust or, if not covered by the Senior Lender Deed of Trust, the
City Deed of Trust provides otherwise, in which case the Senior Lender Deed of Trust or, if not
covered by the Senior Lender Deed of Trust, the City Deed of Trust shall control.

8.3.  Maintenance and Use. Each Owner shall maintain the Property, including all
structures and landscaping, in accordance with the CC&Rs. Each Owner shall maintain the interior
of the dwelling unit on the Property in a clean condition and all appliances and fixtures in good
working order. The Property shall be used and occupied by the Owner solely for residential
purposes, and in addition to the residential purpose may also be used for any accessory uses that
comply with the provisions of the City’s Zoning Ordinance, as it may be amended from time to
time, the provisions of the Grant Deed, the Developer Affordable Housing Agreement, and the
CC&R’s. No Owner shall grant use of, rent, or lease all or any part of the Property.
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8.4.  Attorneys’ Fees and Costs. In the event of any litigation, including administrative
proceedings, relating to this Agreement, including but not limited to any action or suit by any
party, assignee or beneficiary against any other party, beneficiary, or assignee, to enforce, interpret,
or seek relief from any provision or obligation arising out of this Agreement, the parties and
litigants shall bear their own attorneys’ fees and costs. No party or litigant shall be entitled to
recover any attorneys’ fees or costs from any other party or litigant, regardless of which party of
litigant might prevail.

8.5.  Controlling Agreement. The Owner covenants that it has not executed, and will not
execute without the City’s prior written approval, any other agreement with provisions
contradictory to or in opposition to the provisions of this Agreement.

8.6.  Severability. If any one or more of the provisions contained in this Agreement for
any reason shall be held to be invalid, illegal, or unenforceable in any respect, then such provision
or provisions shall be deemed severable from the remaining provisions contained in this
Agreement, and this Agreement shall be construed as if such invalid, illegal, or unenforceable
provisions had never been contained herein.

8.7.  Time of the Essence. Time is of the essence of this entire Agreement. Whenever
the time for performance falls on a day which is not a business day, such time for performance
shall be extended to the next business day.

8.8.  Notices. All notices, demands, requests for approval and other communications
provided for in this Agreement shall be in writing and shall be deemed received if sent to the
addresses set forth below (a) on the date of delivery when personally delivered; (b) one business
day after deposit with a reputable overnight courier or delivery service with all delivery charges
paid; or (c) date of receipt by party if deposited in the United States first class mail, postage
prepaid, registered or certified, return receipt requested. Any party may change its address by
notice delivered in the manner specified above.

If to City: City of Alameda
Community Development Department
950 West Mall Square, 2" Floor
Alameda, CA 94501
Attention: Community Development Director

If to Owner:

Alameda, CA 94501

8.9.  Covenants Running with the Land. Pursuant to the City Inclusionary Policy, all
provisions of this Agreement, including the benefits and burdens, are equitable servitudes, run
with the land, and are binding upon the heirs, successors, assigns, and personal representatives of
the Owner and inure to the benefit of the City and its successors and assigns. The covenants benefit
and bind the City, the Property, and all owners and successor owners. Each and every contract,
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deed, or other instrument covering, conveying, or otherwise transferring the Property or any
interest therein shall conclusively be held to have been executed, delivered, and accepted subject
to this Agreement regardless of whether the other party or parties have actual knowledge of this
Agreement.

8.10. Defaults.

@ Event of Default. Any one of the following events shall constitute a “Event
of Default” by the Owner under this Agreement:

Q) The City determines that the Owner has made a material
misrepresentation to obtain the benefits of purchase of the Property or in connection with its
obligations under this Agreement.

(i) The Owner actually Transfers, or attempts to Transfer, the Property
in violation of this Agreement.

(iii)  The Owner fails to owner-occupy the Property in violation of
Section 2.1 of this Agreement.

(iv)  The Owner rents or leases the Property in violation of Section 2.1 of
this Agreement.

(v)  The Owner fails to provide information to the City necessary to
determine Owner’s compliance with the requirements of this Agreement.

(vi) A notice of default is issued under any other financing secured by
the Property, or the City receives any notice of default pursuant to Civil Code Section 2924b, or
the Owner is in default on any financing secured by the Property.

(vii) A lien is recorded against the Property other than the lien of the
Senior Lender or a loan approved by the City.

(viii) Judicial foreclosure proceedings are commenced regarding the
Property.

(ix)  The Owner executes any deed in lieu of foreclosure transferring
ownership of the Property.

x) The Owner fails to comply with any other requirements of this
Agreement.

(b) Remedies. Upon a declaration of Event of Default by the City under this
Agreement, the City may:
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0] Declare Excess Rental Proceeds immediately due and payable
without further demand, if applicable;

(i) Accelerate payments due under the City Note;
(iii)  Invoke the power of sale under the City Deed of Trust;

(iv)  Apply to a court of competent jurisdiction for such relief at law or
in equity as may be appropriate;

(v)  Take such enforcement actions as are authorized under the City
Municipal Code;

(vi)  Declare an Event of Default under the City Note and the City Deed
of Trust and pursue all City remedies under the City Note and the City Deed of Trust; or

(vii)  Exercise the City Purchase Option pursuant to Article 5 of this
Agreement.

(©) Notice and Cure. Upon an Event of Default, the City may give written
notice to the Owner specifying the nature of the violation. If the violation is not corrected to the
satisfaction of the City within a reasonable period of time, which period of time shall not be longer
than thirty (30) days after the date the notice is mailed, or within such further time as the City
determines is necessary to correct the violation or as set forth in this Agreement, the City may
declare an Event of Default under this Agreement. However, if the Owner is in default under any
financing secured by the Property, the City may declare an Event of Default upon receipt of any
notice given to the City pursuant to Civil Code section 2924 or through any other means and may
exercise its rights as provided in Section 7.3 and this Section.

8.11. Nonliability and Indemnification of the City.

€)) The City shall have no obligation to exercise any option granted it under
this Agreement. In no event shall the City become in any way liable or obligated to the Owner or
any successor-in-interest to the Owner by reason of the City Purchase Option under Article 5 nor
shall the City be in any way obligated or liable to the Owner or any successor-in-interest to the
Owner for any failure to exercise its option to purchase.

(b) The Owner acknowledges, understands, and agrees that the relationship
between the Owner and the City is solely that of an owner and an administrator of an inclusionary
housing program, and that the City does not undertake or assume any responsibility for or duty to
the Owner to select, review, inspect, supervise, pass judgment on, or inform Owner of the quality,
adequacy, or suitability of the Property or any other matter. The City owes no duty of care to
protect the Owner against negligent, faulty, inadequate, or defective building or construction or
any condition of the Property, and the Owner agrees that neither the Owner, nor the Owner’s heirs,
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successors, or assigns shall ever claim, have, or assert any right or action against the City for any
loss, damage, or other matter arising out of or resulting from any condition of the Property, and
will hold the City harmless from any liability, loss, or damage for these things.

(© The Owner, at its sole cost and expense, agrees to indemnify, defend, and
hold harmless the City and its respective commissioners, officers, directors, employees, and agents
from and against all liabilities, losses, claims, actions, damages, judgments, costs, and expenses
(including, without limitation, reasonable attorney’s fees) the City may incur as a direct or indirect
consequence of any action by the Owner, including, but not limited to: (i) Owner’s default,
performance, or failure to perform any obligations as and when required by this Agreement or the
City Deed of Trust; (ii) the failure at any time of any of the Owner’s representations to the City to
be true and correct; or (iii) the Owner’s purchase or ownership of the Property. The Owner agrees
that if any claims, demands, suits, or other legal proceedings are made or instituted by any person
against the City that arise out of any of the matters relating to this Agreement, the Owner shall
cooperate fully with City in the defense or other disposition.

8.12. Construction. The rule of strict construction does not apply to this Agreement. This
Agreement shall be given a reasonable construction to create a valid and enforceable City Purchase
Option and to prevent any Prohibited Transfer or Prohibited Sale or any use of the Property in
violation of this Agreement. Whenever the context and construction so requires, all words used in
the singular shall be deemed to be used in the plural, all masculine shall include the feminine and
neutral, and vice versa.

8.13. Termination of Agreement. This Agreement shall terminate as to the Property as a
result of an Extraordinary Sale pursuant to Section 6.6. In addition, if the City has subordinated
this Agreement pursuant to Section 7.2, this Agreement shall terminate as a result of foreclosure
through a trustee’s sale, a judicial foreclosure sale, or deed in lieu of foreclosure. Upon such
termination of this Agreement, on request of the then record Owner of the Property, the City shall
execute, acknowledge, and record a termination of this Agreement. To the extent permitted by
law, any unfulfilled obligations of any Owner shall survive the termination of this Agreement but
this Agreement shall no longer affect title to the Property.

8.14. Entire Agreement and Modifications. This Agreement, together with the exhibits
attached hereto, represents the entire agreement between the parties with respect to the subject
matter set forth herein and replaces and supersedes any and all prior or contemporaneous oral or
written agreements, subject to Section 8.16. This Agreement may be modified only in a writing
duly signed by the affected Owner or Owners and an authorized agent of the City. The
modifications shall be effective when recorded in the Official Records of Alameda County,
California.

8.15. Term. This Agreement shall become effective upon its execution and delivery and
unless sooner terminated in accordance with Section 8.13, shall remain in full force and effect for
fifty-nine (59) years from the date of recordation of this Agreement.
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8.16. Compliance Monitoring.

@ The City (or its designee) may enter the Property for inspection following
two (2) business days advance written notice to the Owner.

(b) The Owner shall retain all records related to compliance with obligations
under this Agreement for a period of not less than five (5) years, and shall make such records
available to the City or its designee for inspection and copying upon five (5) business days advance
written notice.

(© The City shall monitor the Owner’s compliance with the requirements of
this Agreement and the City Inclusionary Policy on an annual basis. The Owner shall cooperate
with City monitoring and provide required certifications and other information required by the
City to determine compliance within ten (10) days of receipt of a written request by the City.

8.17. Nondiscrimination. The Owner covenants by and for itself and its successors and
assigns that there shall be no discrimination against or segregation of a person or of a group of
persons on account of race, color, religion, creed, age, disability, sex, sexual orientation, marital
status, ancestry, veteran status, source of income, or national origin in the sale, transfer, use,
occupancy, tenure, or enjoyment of the Property, nor shall the Owner or any person claiming under
or through the Owner establish or permit any such practice or practices of discrimination or
segregation with reference to the use, occupancy, or transfer of the Property. The foregoing
covenant shall run with the land.

8.18. Payment of City Fee for Administrative Costs of Processing Agreement. Owner
acknowledges and agrees to pay City a portion of its administrative costs for preparing and
processing this Agreement in the amount of Three Hundred Dollars ($300), which amount may be
part of the closing costs and shall be paid to City at Owner’s close of escrow for purchase of the
Property.

8.19. Recordation of Agreement. Immediately following the Effective Date, this
Agreement, shall be recorded against the Property in the Official Records of Alameda County.

8.20. Exhibits. The following exhibits are attached to this Agreement and incorporated
herein by this reference:

Exhibit A: Property Description

Exhibit B: Notice of Intent to Transfer
Exhibit C: Notice of Intent to Sell

Exhibit D: Notice of Extraordinary Sale
Exhibit E: City Note

Exhibit F: City Deed of Trust

Exhibit G: Intentionally Left Blank
Exhibit H: Eligible Capital Improvements
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IN WITNESS THEREOF, the parties have executed this Agreement as of the year and date
first written above.

CITY: OWNER(S):
CITY OF ALAMEDA, a California municipal
corporation and charter city

By: Owner
Jennifer Oftt [Signature must be notarized]
City Manager
[Signature must be notarized]

APPROVED AS TO FORM:

Owner
[Signature must be notarized]

Michael Roush
Chief Assistant City Attorney

RECOMMENDED FOR APPROVAL:

Lisa Fitts
Management Analyst, Housing
Authority of the City of Alameda

EXHIBIT A
PROPERTY DESCRIPTION

[Attached]
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EXHIBIT B

NOTICE OF INTENT TO TRANSFER

Date

To:  City of Alameda
Community Development Department
950 West Mall Square, 2" Floor
Alameda, CA 94501
Attention: Executive Director

The undersigned , owner of that certain real property located in
Alameda, California, commonly known as [insert address] , (the “Property™)
hereby notifies you of its intent to Transfer in compliance with Section 3.1 of the Affordability,
Restrictions on Resale, and Option to Purchase Agreement (the “Agreement”). The reason or
circumstances relating to such transfer are as follows:

Any additional information regarding the proposed
transferee will be provided to you immediately upon request.

The undersigned acknowledges that all applicable time periods under the Agreement
commence only upon the City of Alameda’s receipt of this notice. The undersigned further
acknowledges and agrees that any such transfer is subject to the provisions of the Agreement.

Owner
Owner
EXHIBIT TO THE AFFORDABILITY, RESTRICTIONS ON RESALE, AND
OPTION TO PURCHASE AGREEMENT
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EXHIBIT C

NOTICE OF INTENT TO SELL

To:  City of Alameda Date
Community Development Department
950 West Mall Square, 2" Floor
Alameda, CA 94501
Attention: Community Development Director

The undersigned , owner of that certain real property located
in Alameda, California, commonly known as [insert address] , (the
“Property”) hereby notifies you of its intent to Sell the Property in compliance with Section 4.1 of
the Affordability, Restrictions on Resale, and Option to Purchase Agreement (the “Agreement”).

The undersigned acknowledges that all applicable time periods under the Agreement
commence only upon the City of Alameda’s receipt of this Notice and that terms not defined in
this Notice shall have the meaning given in the Agreement.

A. The following information is provided to the City pursuant to Section 4.1 of the Agreement:

1. Address of Property:

2. Date Owner purchased Property:

3. Purchase Price paid by Owner when Property was purchased:
4, Date Owner intends to vacate Property:
5. Date Property will be placed on market:
6. Name and phone number of person for City to contact to schedule inspection:
and
(name) (phone number)
B. The following documents are attached to this Notice:

1. Copy of HUD-1 Settlement Statement from Owner’s purchase of the Property

EXHIBIT TO THE AFFORDABILITY, RESTRICTIONS ON RESALE, AND
OPTION TO PURCHASE AGREEMENT
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2. If the Owner believes the Property is in good condition with no deferred
maintenance and no deduction for repairs will be necessary, check box below:

(] Yes, | believe the Property is in good condition and that no deduction for repairs will be
necessary pursuant to Section 4.3 of the Agreement. | hereby authorize the City or its designee to
enter and inspect the Property to verify its condition.

EXHIBIT C - AFFORDABILITY AGREEMENT

3. If the Owner has made Eligible Capital Improvements and wants such
improvements included in the calculation of the Eligible Buyer Purchase Price for the Property
pursuant to Section 4.4, check the box below.

(] Yes, include my Eligible Capital Improvements in the price calculation. | am attaching a
copy of the City letter approving these improvements and documentation of costs incurred.

C. I have not yet listed the Property for sale with a multiple listing service or contacted a real
estate broker or financial institution. | agree to prepare the Property for sale by:

1. obtaining a pest control report within thirty (30) days of the date of this Notice,

2. repairing all damage noted in the pest report within the sooner of: (i) sixty (60)
days from the date of this Notice, or (ii) two (2) weeks prior to close of escrow or the transfer of
the Property,

3. allowing the City or its designee to inspect the Property within thirty (30) days of
this Notice,

4, if requested by the City following the City’s inspection, | will obtain a home
inspection report from a licensed home inspector,

5. maintaining utility connections until the Property is transferred, and

6. permitting a walk through by the City prior to close of escrow or the transfer.

This Owner’s Notice of Intent to Transfer is certified by Owner to be true and correct and

is signed on [insert date] under penalty of perjury.
By:
Owner
By:
Owner

EXHIBIT TO THE AFFORDABILITY, RESTRICTIONS ON RESALE, AND
OPTION TO PURCHASE AGREEMENT
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EXHIBIT D

NOTICE OF EXTRAORDINARY SALE

Date:

To:  City of Alameda
c/o Housing Authority of the City of Alameda
701 Atlantic Avenue
Alameda, CA 94501
Attention: Executive Director

The undersigned ,  (“Owner”) is the owner of that certain real
property located in Alameda, California, commonly known as [insert address]
, (the “Property”). On , 20, the Owner provided the City with written notice of

its intent to sell the Property. The City and the Owner have failed to identify an Eligible Buyer in
accordance with Section 6.1(a) of the Affordability, Restrictions on Resale, and Option to Purchase
Agreement (“Agreement”) or the City has failed to exercise the City Purchase Option in
accordance with Section 6.1(b) of the Agreement. Accordingly, the Owner hereby notifies the
City of its intent to make an Extraordinary Sale of the Property in accordance with Article 6 of the
Agreement.

The Owner hereby requests that the City calculate the Market Value of the Property based
on an Appraisal in accordance with Article 6 of the Agreement. The Owner hereby acknowledges
that the City shall retain the City Purchase Option until the time that the Owner has accepted in
writing an offer to purchase the Property from a buyer, and that all applicable time periods for an
Extraordinary Sale under the Agreement commence only upon the City’s receipt of this Notice.

Terms not defined in this Notice shall have the meaning given in the Agreement.

Owner
Owner
EXHIBIT TO THE AFFORDABILITY, RESTRICTIONS ON RESALE, AND
OPTION TO PURCHASE AGREEMENT
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EXHIBIT E

CITY NOTE

(Shared Appreciation Loan)

$ Alameda, California

FOR VALUE RECEIVED, , (“Borrower”) promise to pay the CITY OF
ALAMEDA (*City”), or such other place as the City may designate in writing, the principal sum
of ($ ), plus Shared Appreciation and Excess Rental Proceeds, as

applicable (collectively, the “Loan”).

1. PROPERTY. The “Property” is that certain real property commonly known as
, Alameda, California, and more particularly described on Exhibit A, attached
hereto and incorporated herein, which together with all improvements located thereon is referred
to in this promissory note (“Note”) as the “Property.” The Property is part of a residential
development known as “ ” (“Project”).

2. AFFORDABILITY COVENANTS, RESALE RESTRICTIONS. The Property,
along with certain other residential lots in the Project, is part of an affordable housing program
designed to create, preserve, maintain, and protect housing for persons of low- and moderate-
income as described in and pursuant to an Affordable Housing Agreement between the City of
Alameda (“City”), and (“Developer”) dated (“Developer
Affordable Housing Agreement”). Under the Developer Affordable Housing Agreement, the
Developer was required to sell the Property to the Borrower at an Affordable Housing Price, as
defined below, subject to the covenants, conditions, restrictions, and option to purchase set forth
herein. Borrower assumes title to the Property subject to that certain Affordability, Restrictions
on Resale, and Option to Purchase Agreement (“Resale Restrictions”), between the Borrower and
City, recorded on , 20__, as Document No. , in the Official Records
of Alameda County, California. Capitalized terms used herein and not defined in this Note shall
have the meanings set forth in the Resale Restrictions.

3. BASIS OF PRINCIPAL AMOUNT OF NOTE. In the event that this Note is due

and payable pursuant to Section 5 below, the Borrower shall pay the City the principal sum of
$ ) (the “Principal” or the “Purchase Subsidy”). The Purchase Subsidy

is an amount equal to the difference between the Affordable Price and the fair market value of the
Property, as established based on an Appraisal of the Property at the time the Property is acquired

EXHIBIT TO THE AFFORDABILITY, RESTRICTIONS ON RESALE, AND
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by the Borrower. The Borrower acknowledges and agrees that the Purchase Subsidy represents
the amount by which the purchase price of the Property has been reduced as a result of the City’s
covenants, conditions, and restrictions placed on the Property as set forth in the Developer
Affordable Housing Agreement.

4, DEED OF TRUST. Payment of this Note is secured by a deed of trust, assignment
of rents, security agreement, and fixture filing (the “Deed of Trust”) from the Borrower in favor
of the City, which Deed of Trust is dated concurrently herewith and recorded against the Property.

o. REPAYMENT OF NOTE.

@ Term. The term of this Note shall be the same as the Term of the Resale
Restrictions, as set forth in Section 8.16 of the Resale Restrictions.

(b) Deferral. Repayment of the Loan shall be deferred for the Term, except as
provided in subsection (c) below.

(© Repayment in Full. The total amount of the Principal and any City Shared
Appreciation owed under this Note (together with any Excess Rent Proceeds due the City pursuant
to the Resale Restriction Agreement) shall immediately become due and payable (i) in the Event
of a Default by the Borrower under this Note, the Resale Restrictions, the Deed of Trust, or the
Senior Loan; (ii) in the event of an Extraordinary Sale pursuant to Article 6 of the Resale
Restrictions; (iii) on the date of a Prohibited Sale or Prohibited Transfer, or (iv) at the end of the
Term of this Note. Failure to declare such amounts due shall not constitute a waiver on the part
of the City to declare them due in the event of a subsequent Transfer.

(d) Prepayment. Borrower may prepay all or part of the balance due under this
Note. If the Borrower prepays all of the balance due under this Note, such prepayment shall
include the City’s Shared Appreciation as calculated at the time the prepayment is made. The
City’s Shared Appreciation shall be based on the Market Value of the Property at the time of the
prepayment. If the Borrower makes a partial prepayment, such partial prepayment shall be applied
only to the principal. If the principal and Shared Appreciation of this Note is entirely prepaid, the
Deed of Trust shall remain on the Property to secure payment of the Excess Rental Proceeds, if
any, and the Resale Restrictions. In addition, prepayment of this Note shall not affect the Resale
Restrictions, which shall remain in full force and effect for the Term, regardless of any prepayment.

6. CITY’S SHARED APPRECIATION. In the event of an Extraordinary Sale
pursuant to Article 6 of the Resale Restrictions or an event of default by Borrower under this Note,
the Deed of Trust, the Resale Restrictions, or Senior Lien, the Borrower shall pay to the City the
outstanding Principal owed under this Note and the City’s Shared Appreciation, as defined herein.
The City’s Shared Appreciation shall not be credited to the subsequent purchase of the Property.

EXHIBIT TO THE AFFORDABILITY, RESTRICTIONS ON RESALE, AND
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€)) “Appreciation Amount” shall mean the amount calculated by subtracting
the Affordable Price from one of the following amounts, as applicable: (i) in the event of an
Extraordinary Sale pursuant to Section 6.2 of the Resale Restrictions, the Extraordinary Sales
Price, minus the closing costs, including escrow fees, transfer taxes, recording fees, and brokerage
commissions, paid by the Borrower at acquisition of the Property, minus Eligible Capital
Improvements, and minus the City Resale Costs; or (ii) in the event of a Transfer other than Sale
of the Property, in the event of prepayment, or in the Event of Default, the Market Value of the
Property, minus Eligible Capital Improvements; or (iii) in the event a creditor or third party
acquires title to the Property through a deed in lieu of foreclosure, a trustee’s deed upon sale, or
otherwise, the amount paid for the Property at a creditor’s sale of the Property, minus Eligible
Capital Improvements.

(b) “Affordable Price” shall mean the below market rate purchase price in the
amount of Dollars ($ ) paid by the Borrower for the acquisition of the
Property.

(© “City Resale Costs” means any and all costs and fees incurred by the City,

whether directly by the City or indirectly under City contract with affordable housing program
service providers, in connection with the processing and implementation of a Permitted Sale under
Articles 4 or 5 or an Extraordinary Sale under Article 6 of the Resale Restrictions, including,
without limitation, real estate brokerage fees or commissions, recording fees, escrow charges, and
costs and expenses of application screening and processing, employment, credit and income
verification, property inspections, and document preparation and processing. The City Resale
Costs shall not exceed six percent (6%) and shall not be less than one percent (1%) of the
Affordable Price..

(d) “City’s Shared Appreciation” shall mean the interest, if any, due on the
Purchase Subsidy, equal to the amount resulting from dividing the amount of the Purchase Subsidy
by the Market Value of the Property at the time the Borrower purchased the Property multiplied
by the Appreciation Amount.

(e) “Eligible Capital Improvements” shall mean any capital improvements or
upgrades needed to address a health or safety issue affecting the Property, in the discretion of the
City, (a) made or installed by the Owner that conform with applicable building codes; (b) approved
in writing by City prior to installation; (c) whose initial costs are Two Thousand Dollars ($2,000)
or more; and (d) conform to Federal Housing Quality Standards. City, prior to an Owner
commencing work on the Capital Improvements, shall in its sole and absolute discretion determine
(i) whether the improvements qualify as Eligible Capital Improvements; (ii) the value of the
Eligible Capital Improvements which value may be less than the actual cost of the Eligible Capital
Improvements; and (iii) the depreciation value or rate, if any, to be applied to such value.

()] “Extraordinary Sale Price” means the amount received by Borrower as the
sales price of the Property under an Extraordinary Sale pursuant to Article 6 of the Resale
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Restrictions, as evidenced by an executed purchase and sale agreement and estimated settlement
statement and as certified by the Borrower under the penalty of perjury. The Extraordinary Sales
Price shall not be less than the current Market VValue of the Property, unless otherwise approved in
advance by the City in writing.

(9) “Market Value” shall mean the fair market value of the Property, assuming
no affordability or resale restrictions, as determined by an Appraisal of the Property obtained from
time to time.

Example of calculating the amount of the City’s Shared Appreciation in the Event of an
Extraordinary Sale:  Assume the following facts:

e Market Value of the Property at the time the Borrower purchased the Property was
$1,000,000.

e Affordable Price of the Property at the time the Borrower purchased the Property was
$450,000.

e Purchase Subsidy is $550,000. [$1,000,000 - $450,000 = $550,000]
e Borrower paid closing costs of $5,000 at time of purchase.
e Borrower made $10,000 of Eligible Capital Improvements on the Property.

e Prior to the expiration of this Agreement, Senior Lenders sells the Property at the
Extraordinary Sale Price of $625,000. The City Resale Costs are $20,000.

First, determine the City Shared Appreciation by dividing the Purchase Subsidy by the Market
Value of the Property at the time the Owner purchased the Property:

Purchase Price Subsidy _$550,000
Market Value of the Property ~—  $1,000,000

City Shared Appreciation = 55%

Second, determine the Appreciation Amount by subtracting the sum of the Affordable Price,
closing costs, Eligible Capital Improvements, and City Resale Costs from the Extraordinary Sale
Price, as shown below:

Extraordinary Sale Price $ 625,000
— Affordable Price at purchase | — 450,000
— Closing Costs - 5,000
— Capital Improvements — 10,000
— City Resale Costs — 20,000
= Appreciation Amount $ 140,000

In this example, the Appreciation Amount is $140,000.
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Third, calculate the City Shared Appreciation Amount by multiplying the City Shared
Appreciation by the Appreciation Amount.

City’s Shared Appreciation Amount = .55 x $140,000 = $77,000.
The Borrower’s share of the Appreciation Amount is $63,000. [$140,000 - $77,000 = $63,000]

7. DEFAULT. The Borrower shall be in default under this Note if the Borrower (i) is in
default under the this Note, the Resale Restrictions, the Deed of Trust, or a Senior Lien, (ii) fails
to pay any money when due under this Note; or (iii) breaches any representation or covenant made
in this Note or the Resale Restrictions.

8. NONLIABILITY FOR NEGLIGENCE, LOSS, OR DAMAGE. Borrower
acknowledges, understands, and agrees that the relationship between Borrower and City is solely
that of borrower and lender, and that the City and its designated agents neither undertake nor
assume any responsibility for or duty to Borrower to select, review, inspect, supervise, pass
judgment on, or inform the Borrower of the quality, adequacy, or suitability of the Property or any
other matter. The City and its designated agents owe no duty of care to protect the Borrower
against negligent, faulty, inadequate, or defective building or construction or any condition of the
Property, and the Borrower agrees that neither the Borrower, nor the Borrower’s heirs, successors,
or assigns shall ever claim, have, or assert any right or action against the City or its agents for any
loss, damage, or other matter arising out of or resulting from any condition of the Property, and
will hold City and its agents harmless from any liability, loss, or damage for these things.

9. INDEMNITY. Borrower agrees to defend, indemnify, and hold the City and its
respective officials, officers, directors, employees, and agents, harmless from all losses, damages,
liabilities, claims, actions, judgments, costs, and reasonable attorney’s fees that the City and its
designated agents may incur as a direct or indirect consequence of:

@ the making of the loan to the Borrower;

(b) the Borrower’s failure to perform any obligations as and when required by
this Note, the Deed of Trust, and the Resale Restrictions; or

() the failure at any time of any of the Borrower’s representations or warranties
to be true and correct.

10.  ACCELERATION. Upon the occurrence of a default as defined in Section 7 of
this Note, the City shall have the right to declare the full amount of the principal along with any
Shared Appreciation, Excess Rental Proceeds, or other amounts due under this Note immediately
due and payable. Any failure by the City to pursue its legal and equitable remedies upon default
shall not constitute a waiver of the City’s right to declare a default and exercise all of its rights
under this Note, the Resale Restrictions, and the Deed of Trust. Nor shall acceptance by the City
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of any payment provided for herein constitute a waiver of the City’s right to require prompt
payment of any remaining principal and interest owed.

11. NO OFFSET. Borrower hereby waives any rights of offset it now has or may
hereafter have against the City, its successors, and assigns, and agrees to make the payments called
for herein in accordance with the terms of this Note.

12. WAIVER. Borrower and any endorsers or guarantors of this Note, for themselves,
their heirs, legal representatives, successors, and assigns, respectively, severally waive diligence,
presentment, protest, and demand, and notice of protest, notice of dishonor, and notice of non-
payment of this Note, and expressly waive any rights to be released by reason of any extension of
time or change in terms of payment, or change, alteration, or release of any security given for the
payments hereof, and expressly waive the right to plead any and all statutes of limitations as a
defense to any demand on this Note or agreement to pay the same, and jointly and severally agree
to pay all costs of collection when incurred, including reasonable attorneys’ fees.

13. SEVERABILITY. If any provision of this Note shall be invalid, illegal, or
unenforceable, the validity, legality, and enforceability of the remaining provisions hereof shall
not in any way be affected or impaired thereby.

14.  NOTICES. All notices required in this Note shall be in writing and shall be deemed
received if sent to the addresses set forth below (a) on the date of delivery when personally
delivered; (b) one business day after deposit with a reputable overnight courier or delivery service
with all delivery charges paid; or (c) date of receipt by party if deposited in the United States first
class mail, postage prepaid, registered or certified, return receipt requested. Any party may change
its address by notice delivered in the manner specified above.

If to City: City of Alameda

Community Development Department

950 West Mall Square, 2" Floor

Alameda, CA 94501

Attention: Community Development Director

If to Owner:
, Alameda, CA 94501

15. CONTROLLING LAW. This Note shall be construed in accordance with and be
governed by the laws of the State of California.

16.  ASSIGNMENT BY CITY. The City may assign its right to receive the proceeds
under this Note to any person and, upon notice to the Borrower by the City, all payments shall be
made to the assignee. The City may not transfer or assign the Note to a profit-making entity
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without first obtaining approval of the Senior Lender. The City may transfer or assign this Note
to a government agency or non-profit entity without obtaining approval of the Senior Lender.

17. ENTIRE AGREEMENT. This Note (along with the Resale Restrictions and Deed
of Trust) sets forth the entire understanding and agreement of the City and the Borrower and any
amendment, alteration, or interpretation of this Note must be in writing signed by both the City
and the Borrower.

18. ATTORNEYS FEES AND COSTS. In the event of any litigation, including
administrative proceedings, relating to this Agreement, including but not limited to any action or
suit by any party, assignee or beneficiary against any other party, beneficiary, or assignee, to
enforce, interpret, or seek relief from any provision or obligation arising out of this Agreement,
the parties and litigants shall bear their own attorneys’ fees and costs. No party or litigant shall be
entitled to recover any attorneys’ fees or costs from any other party or litigant, regardless of which
party of litigant might prevail..

19. JOINT AND SEVERAL OBLIGATIONS. This Note is the joint and several
obligation of all makers, sureties, guarantors, and endorsers, and shall be binding upon them and
their successors and assigns.

20. NO WAIVER BY CITY. No waiver of any breach, default, or failure of condition
under the terms of this Note shall be implied from any failure of the City to take, or any delay by
the City in taking, action with respect to such breach, default, or failure or from any previous
waiver of any similar or unrelated breach, default, or failure. A waiver of any term of the Note
must be made in writing and shall be limited to the express written terms of such waiver.

BORROWER:

Owner

Owner

Address: , Alameda, CA 94501
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EXHIBIT F
CITY DEED OF TRUST

After Recording Return To:
City of Alameda

c/o Housing Authority of

the City of Alameda

701 Atlantic Avenue
Alameda, California 94501
Attention: Executive Director

THIS DOCUMENT IS RECORDED ON BEHALF

OF THE HOUSING AUTHORITY OF THE CITY

OF ALAMEDA AND IS EXEMPT FROM RECORDING
FEES PURSUANT TO GOVERNMENT SECTION CODE
6103, NO FEE 27383

[Space Above This Line For Recording Data]

CITY DEED OF TRUST

This DEED OF TRUST made this day of , 20__, among the trustor :
(“Trustor”), whose address is , Alameda, California 94501 and Title
Company (“Trustee™) and the City of Alameda as Beneficiary.

(A)  “Security Instrument” means this document, which is dated , 20
together with all Riders to this document.

(B)  “Note” means the promissory note signed by Trustor and dated , 20
The Note states that the Trustor owes the Beneficiary Purchase Subsidy. The Trustor has promlsed
to pay this debt in the event of Extraordinary Sale. There shall be no payments due under this
Note unless payments are otherwise due pursuant to provision of Sections at 5(c) and (d) of Exhibit
E FORM OF CITY NOTE.

(C)  “Property” means the property that is described below under the heading “Transfer of
Rights in the Property.”

(D) “Riders” mean all Riders to this Security Instrument that are executed by Borrower. The
following Riders are to be executed by Borrower [check box as applicable]:

[J Adjustable Rate Rider Condominium Rider L] Second Property Rider
(1 Balloon Rider L1 Planned Unit Development Rider

(] 1-4 Family Rider (] Biweekly Payment Rider Rider to City Deed of Trust
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TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Beneficiary: (i) the repayment of the Loan, and all renewals,
extensions and modifications of the Note; and (ii) the performance of Trustor’s covenants and
agreements under this Security Instrument and the Note. For this purpose, Trustor irrevocably
grants and conveys to Trustee, in trust, with power of sale, the following described property located
in the County of ALAMEDA:

which currently has the address of , Alameda, CA 94501 (“Property Address”).

TOGETHER WITH all the improvements now or hereafter erected on the Property, and all
easements, appurtenances, and fixtures now or hereafter a part of the Property. All replacements
and additions shall also be covered by this Security Instrument. All of the foregoing is referred to
in this Security Instrument as the “Property.”

TRUSTOR COVENANTS that Trustor is lawfully seized of the estate hereby conveyed
and that the Property is unencumbered, except for encumbrances of record. Trustor warrants and
will defend generally the title to the Property against all claims and demands, subject to any
encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security
instrument covering real property.

BY SIGNING BELOW, Trustor accepts and agrees to the terms and covenants contained
in this Security Instrument and in any Rider executed by Trustor and recorded with it

Witnesses:

(Seal)
Owner

(Seal)
Owner
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[Space Below This Line For Acknowledgment]

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of )
On , before me, , @ Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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RIDER TO CITY DEED OF TRUST

This Rider to Deed of Trust is executed by , ("Trustor") for the benefit of the
CITY OF ALAMEDA ("Beneficiary").

1. This Deed of Trust also secures the obligations of the Trustor under that certain
Affordability, Restrictions on Resale and Option to Purchase Agreement dated ,
20 and recorded on as Document No. in the Official Records of
Alameda County, California ("Agreement"), against the property encumbered by this Deed of
Trust. A default under the Agreement shall be considered a default under this Deed of Trust.

2. This Deed of Trust secures a Shared Appreciation Loan and Note.

Owner

Owner
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CONDOMINIUM RIDER

THIS CONDOMINIUM RIDER is made this____ day of .20, andis
incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or
Security Deed (the “Security Instrument”) of the same date given by the undersigned (the
“Borrower”) to secure Borrower’s Note to CITY OF ALAMEDA (the “Lender”) of the same
date and covering the Property described in the Security Instrument and located at:

, Alameda, CA 94501

[Property Address]

The Property includes a unit in, together with an undivided interest in the common elements of, a
condominium project known as:

[Name of Condominium Project]

(the “Condominium Project™). If the owners association or other entity which acts for the
Condominium Project (the “Owners Association”) holds title to property for the benefit or use of
its members or shareholders, the Property also includes Borrower’s interest in the Owners
Association and the uses, proceeds and benefits of Borrower’s interest.

CONDOMINIUM COVENANTS. In addition to the covenants and agreements made
in the Security Instrument, Borrower and Lender further covenant and agree as follows:

A. Condominium Obligations. Borrower shall perform all of Borrower’s
obligations under the Condominium Project’s Constituent Documents. The “Constituent
Documents” are the: (i) Declaration or any other document which creates the
Condominium Project; (ii) by-laws; (iii) code of regulations; and (iv) other equivalent
documents. Borrower shall promptly pay, when due, all dues and assessments imposed
pursuant to the Constituent Documents.

B. Property Insurance. So long as the Owners Association maintains, with a
generally accepted insurance carrier, a “master” or “blanket” policy on the Condominium
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Project which is satisfactory to Lender and which provides insurance coverage in the
amounts (including deductible levels), for the periods, and against loss by fire, hazards
included within the term “extended coverage,” and any other hazards, including, but not
limited to, earthquakes and floods, from which Lender requires insurance, then: (i) Lender
waives the provision in Section 3 for the Periodic Payment to Lender of the yearly premium
installments for property insurance on the Property; and (ii) Borrower’s obligation under
Section 5 to maintain property insurance coverage on the Property is deemed satisfied to
the extent that the required coverage is provided by the Owners Association policy.
What Lender requires as a condition of this waiver can change during the term of

the loan.

Borrower shall give Lender prompt notice of any lapse in required property
insurance coverage provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration
or repair following a loss to the Property, whether to the unit or to common elements, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender for
application to the sums secured by the Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.

C. Public Liability Insurance. Borrower shall take such actions as may be
reasonable to insure that the Owners Association maintains a public liability insurance
policy acceptable in form, amount, and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking
of all or any part of the Property, whether of the unit or of the common elements, or for
any conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender.
Such proceeds shall be applied by Lender to the sums secured by the Security Instrument
as provided in Section 11.

E. Lender’s Prior Consent. Borrower shall not, except after notice to Lender and
with Lender’s prior written consent, either partition or subdivide the Property or consent
to: (i) the abandonment or termination of the Condominium Project, except for
abandonment or termination required by law in the case of substantial destruction by fire
or other casualty or in the case of a taking by condemnation or eminent domain; (ii) any
amendment to any provision of the Constituent Documents if the provision is for the
express benefit of Lender; (iii) termination of professional management and assumption of
self-management of the Owners Association; or (iv) any action which would have the
effect of rendering the public liability insurance coverage maintained by the Owners
Association unacceptable to Lender.

F. Remedies. If Borrower does not pay condominium dues and assessments when
due, then Lender may pay them. Any amounts disbursed by Lender under this paragraph
F shall become additional debt of Borrower secured by the Security Instrument. Unless
Borrower and Lender agree to other terms of payment, these amounts shall bear interest
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from the date of disbursement at the Note rate and shall be payable, with interest, upon
notice from Lender to Borrower requesting payment.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Condominium Rider.

Owner

Owner

676\05\3534241.2
676\05\3534241.4
71212023

036 VEAEERBM 3v4



EXHIBIT G
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ELIGIBLE CAPITAL IMPROVEMENTS
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EXHIBIT S

SITE A IMPROVEMENTS
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EXHIBITT

PAYMENT GUARANTY
This Payment Guaranty (this “Guaranty”), dated for reference purposes as of
, 202__, is made by , a (“Brookfield
Guarantor”) and , a (“CDC _Guarantor™) (Brookfield

Guarantor and CDC Guarantor shall each hereinafter be referred to individually as a “Guarantor”
and collectively as the “Guarantors™), to and for the benefit of the CITY OF ALAMEDA, a
California charter city (“City” or “Beneficiary”). Capitalized terms not otherwise defined herein
have the meanings specified in the DDA (as defined below).

Recitals

A. BC WEST MIDWAY LLC, a Delaware limited liability company (“Developer”), an
affiliate of Guarantors, and City are parties to that certain Disposition and Development
Agreement for West Midway dated for reference purposes as of , 2023 (the
“DDA”), which relates to certain real property located in the City of Alameda, County of
Alameda, State of California, as more particularly depicted and described on Exhibit A
attached hereto (the “Property”).

B. Subject to the terms and conditions of the DDA, in connection with the commencement of
RESHAP Infrastructure Phase 1, Developer is required to deliver this Guaranty to the City
concerning the obligation to make the RESHAP Phase 1 Payment (as defined in the DDA).
However, although this Guaranty is being delivered to the City, it shall not be considered
effective against Guarantor, the City shall have no right to enforce this Guaranty and this
Guaranty shall be of no force or effect unless and until Developer Commences construction
of Market Rate Infrastructure Phase 1 (as such terms are defined in the DDA). Upon any
termination of the DDA prior to Developer so Commencing construction of the Market
Rate Infrastructure Phase 1, this Guaranty shall be null and void and the City shall promptly
return all originals and copies of this Guaranty to Guarantor.

C. Accordingly, Guarantors are delivering this Guaranty pursuant to Section 2.1(b) and
Section 5.3(b)(8) of the DDA to guaranty payment of the RESHAP Phase 1 Payment,
subject to the terms and conditions contained herein.

Guaranty
In consideration of the foregoing, Guarantors agree as follows.

1. If and only if Developer Commences construction of Market Rate Infrastructure
Phase 1, then upon such Commencement Guarantors, jointly and severally, unconditionally, and
absolutely guarantee to Beneficiary Developer’s payment of the RESHAP Phase 1 Payment in
accordance with the terms and conditions of the DDA (the “Guaranteed Obligations”).

2. Each Guarantor represents and warrants that the execution of the DDA and the
consummation of the transactions contemplated thereby are of direct and material benefit to such
Guarantor. Each Guarantor further covenants and agrees that this Guaranty shall be and remain in
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full force and effect as to any renewal, modification, amendment, or extension of the DDA, and as
to any assignee of Beneficiary’s interest or interests under the DDA.

3. Each Guarantor hereby waives, to the fullest extent permitted by applicable law,
diligence and all demands, protests, presentments and notices of every kind or nature, including
notices of protest, dishonor, nonpayment, acceptance of this Guaranty and the creation, renewal,
extension, modification or accrual of any of the obligations such Guarantor has hereby guaranteed.
Each Guarantor further waives, to the fullest extent permitted by applicable law, the right to plead
any and all statutes of limitations as a defense to such Guarantor’s liability hereunder or the
enforcement of this Guaranty. No failure or delay on Beneficiary’s part in exercising any power,
right or privilege hereunder shall impair any such power, right or privilege or be construed as a
waiver of or an acquiescence therein.

4. This Guaranty is an absolute and unconditional guaranty of payment of the
Guaranteed Obligations and not of collection. Each Guarantor agrees that it is not necessary for
Beneficiary, in order to enforce this Guaranty, to institute suit or exhaust its legal remedies against
Developer; but the sole condition precedent to enforcement of the obligations of such Guarantor
hereunder is that Developer does not pay its payment obligations guaranteed hereby in accordance
with the terms of the DDA following the applicable notice and cure period under the DDA.

5. This Guaranty is governed as to its validity, construction and performance by the
laws of the State of California, without regard to its conflict of law provisions.

6. Each Guarantor agrees that this Guaranty is a continuing guaranty and will remain
in full force and effect until the Guaranteed Obligations have been paid in full. To the fullest
extent permitted by applicable law, each Guarantor waives notices of acceptance of this Guaranty.

7. This Guaranty is binding upon and inures to the benefit of Guarantors and
Beneficiary and their respective successors and assigns; provided, however, that neither Guarantor
shall assign its rights or delegate its obligations under this Guaranty. No modification or
amendment of this Guaranty is effective unless executed by Guarantors and consented to by
Beneficiary in writing, and no cancellation of this Guaranty is valid unless executed by Beneficiary
in writing. No delay or failure of Beneficiary in exercising any right hereunder shall affect such
right, nor shall any single or partial exercise of any right preclude any further exercise thereof.

8. The liability of Guarantors is not affected by (a) any defense based upon an election
of remedies by Beneficiary that destroys or otherwise impairs the subrogation rights of any
Guarantor or the right of any Guarantor to proceed against Developer for reimbursement; (b) any
duty on the part of Beneficiary to disclose to any Guarantor any facts Beneficiary may know about
Developer, it being agreed that each Guarantor is fully responsible for being and keeping informed
of the financial condition of Developer and of all circumstances bearing on the risk of non-payment
or non-performance of the obligations guaranteed hereby;(c) any defense arising from the
bankruptcy or insolvency of Developer; (d) any assignment or other transfer by Developer of any
interest in the DDA or the Property; (e) any defense given to guarantors at law or in equity other
than actual payment of the Guaranteed Obligations. Each Guarantor further waives and agrees
not to assert or claim at any time any deductions in the amount guaranteed under this Guaranty for
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any claim of setoff, counterclaim, counter demand, recoupment or similar right, whether such
claim, demand or right may be asserted by Developer, any Guarantor, or both.

9. @ Any notice or communication required hereunder to be given by the any
party shall be in writing and shall be delivered by each of the following methods: (i) electronically
(e.g., by e-mail delivery); and (ii) either personally, by reputable overnight courier, or by registered
or certified mail, return receipt requested. Notwithstanding the time of any electronic delivery, the
notice or communication shall be deemed delivered as follows:

(1) I delivered by email or by registered or certified mail, the notice or
communication shall be deemed to have been given and received on the first to occur of: (A) actual
receipt by any of the addressees designated below as a party to whom notices are to be sent; or (B)
five (5) days after the registered or certified letter containing such notice, properly addressed, with
postage prepaid, is deposited in the United States mail. If delivered personally or by overnight
courier, a notice or communication shall be deemed to have been given when delivered to the party
to whom it is addressed.

2 Any party may at any time, by giving ten (10) days’ prior written
notice to the other party pursuant to this section, designate any other address in substitution of the
address to which such notice or communication shall be given.

(b) Addresses. Notices shall be given to the parties at their addresses set forth
below:

If to the Beneficiary to: City of Alameda
Alameda City Hall, Rm 320
2263 Santa Clara Avenue
Alameda, CA 94501
Attn: City Manager
Telephone:  510-747-4700
Facsimile: 510-865-1498
Email:

With a copy to: City of Alameda
Alameda City Hall, Rm 280
2263 Santa Clara Avenue
Alameda, CA 94501
Attn: City Attorney
Telephone:  510-747-4752
Facsimile: 510-865-4028
Email:

With a copy to: City of Alameda
Alameda City Hall
2263 Santa Clara Avenue
Alameda, CA 94501
Attention: Base Reuse Manager
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Facsimile:
Email:

If to CDC Guarantor to: Catellus Development Corporation
2000 Powell Street, Suite 500
Emeryville, CA 94608
Attn:
Email:
Telephone:

With a copy to: Cox Castle & Nicholson LLP
50 California Street, Suite 3200
San Francisco, CA 94111
Attn: Mathew A. Wyman
Email: mwyman@coxcastle.com
Telephone: (415) 262-5166

If to Brookfield Guarantor to: Brookfield Bay Area Holdings LLC
12657 Alcosta BLVD, Suite 250
San Ramon, CA 94583
Attn: President — Josh Roden
Email:
Josh.roden@brookfieldpropertiesdevelopment.com
Telephone: (925) 743-8000

(c) Special Requirement. If failure to respond to a specified notice, request,
demand or other communication within a specified period would result in a deemed approval, a
conclusive presumption, a prohibition against further action or protest, or other adverse result
under this Guaranty, the notice, request, demand or other communication shall state clearly and
unambiguously on the first page, with reference to the applicable provisions of this Guaranty, that
failure to respond in a timely manner could have a specified adverse result.

10. Notwithstanding anything to the contrary herein, (i) although this Guaranty is being
delivered to the City, it shall not be considered effective against the Guarantors, the City shall have
no right to enforce this Guaranty and this Guaranty shall be of no force or effect unless and until
Developer Commences construction of the Market Rate Infrastructure Phase 1 and (ii) this
Guaranty and each Guarantor’s obligations hereunder shall be null and void (a “Guaranty
Cancellation”) on the earlier to occur of (a) the date the RESHAP Phase 1 Payment is paid in full,
(b) the date Developer delivers written notice to the City of Developer’s election not to proceed
with the Commencement of Construction of Market Rate Infrastructure Phase 1, and (c) the
termination of the DDA if Developer has not Commenced construction of the first Market Rate
Instructure Phase as of the date of such termination (each a “Guaranty Cancellation Event”).
Although a Guaranty Cancellation shall occur automatically upon the occurrence of any Guaranty
Cancellation Event without requiring any further action or the delivery of any documentation, upon
a Guaranty Cancellation, the City shall (i) return all copies and originals of the Guaranty to the
Guarantors and (ii) at the request of either Guarantor, deliver written acknowledgment of such
Guaranty Cancellation.
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11.  Each Guarantor hereby agrees that such Guarantor shall have no right of
subrogation or reimbursement against Developer and, no right of contribution against any other
guarantor with respect to payment of the RESHAP Phase 1 Payment, unless and until the RESHAP
Phase 1 Payment is paid in full. To the extent such Guarantor’s waiver of these rights of
subrogation, reimbursement or contribution as set forth herein are found by a court of competent
jurisdiction to be void or voidable for any reason, such Guarantor agrees that such Guarantor’s
rights of subrogation and reimbursement against Developer shall be junior and subordinate to
Beneficiary’s rights against Developer, and such Guarantor’s right of contribution against any
other guarantor shall be junior and subordinate to Beneficiary’s rights against any such guarantor.

12. Each Guarantor represents and warrants to Beneficiary that (a) such Guarantor has
adequate means to obtain from Developer, on a continuing basis, information concerning the
financial condition of Developer and that such Guarantor is not relying on Beneficiary to provide
such information, either now or in the future, and that Beneficiary has made no representation to
such Guarantor as to the creditworthiness of Developer; (b) no litigation, claim, investigation,
arbitration, administrative proceeding or similar action (including those for unpaid taxes) against
such Guarantor is pending or to such Guarantor’s knowledge, threatened, which would be
reasonably likely to materially adversely affect such Guarantor’s ability to perform the Guaranteed
Obligations, other than litigation, claims, or other events, if any, that have been disclosed to
Beneficiary in writing as of the date hereof; and (c) the individual or entity signing this Guaranty
on behalf of such Guarantor, has the full right and authority to execute this Guaranty, and that this
Guaranty has been duly executed and delivered by such Guarantor, constitutes such Guarantor’s
valid and legally binding obligation and is enforceable in accordance with its terms against such
Guarantor.

13. No delay on the part of Beneficiary in exercising any rights under this Guaranty, or
failure to exercise the same, shall operate as a waiver of such rights; no notice to, or demand on,
any Guarantor shall be deemed to be a waiver of the obligation of such Guarantor, or of the right
of Beneficiary, to take further action without notice or demand as provided in this Guaranty; nor
in any event shall any waiver of the provisions of this Guaranty be effective unless in writing and
signed by Beneficiary; nor shall any such waiver be applicable except in the specific instance for
which given. The rights and remedies of Beneficiary provided in this Guaranty shall be cumulative
and concurrent, may be pursued separately, successively or together, in any order, may be
exercised as often as occasion therefor shall arise, and shall be in addition to any other rights or
remedies conferred upon Beneficiary at law or in equity. The failure, at any one or more times, of
Beneficiary to assert the right to declare the Guaranteed Obligations due, grant any extension of
time for payment of the Guaranteed Obligations, take other or additional security for the payment
thereof, release any security, change any of the terms of the applicable loan documents, or waive
or fail to exercise any right or remedy under any applicable loan document shall not, in any way,
affect this Guaranty or the rights of Beneficiary.

14, Each party acknowledges that the arbitration procedures contained in Exhibit U of
the DDA shall apply to any controversy, claim or dispute that may arise under this as if the
provisions thereof were fully set forth herein.

15. In the event Beneficiary shall commence any litigation or formal alternative dispute
action or proceeding against Guarantors by reason of any breach or claimed breach of any
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provision of this Guaranty, in the event Beneficiary is the party prevailing in such action or
proceeding, Beneficiary shall be entitled to recover from or to be reimbursed by Guarantors for
Beneficiary’s reasonable and actual attorneys’ fees and costs through all levels of proceedings.

16.  This Guaranty may be executed in counterparts, all of which executed counterparts
shall together constitute a single document. Signature pages may be detached from the counterparts
and attached to a single copy of this Guaranty to physically form one document.

THIS WRITTEN GUARANTY REPRESENTS THE FINAL AGREEMENT BETWEEN THE
PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,
CONTEMPORANEOQUS, OR SUBSEQUENT WRITTEN AGREEMENTS OF THE PARTIES.
THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

BROOKFIELD GUARANTOR:

By:

Name:

Title:

Date Signed:

CDC GUARANTOR:

By:

Name:

Title:

Date Signed:

City of Alameda:

City hereby accepts this Guaranty and, in connection
herewith, acknowledges and agrees to its terms and
conditions, including, without limitation, Section 10
hereof.

CITY OF ALAMEDA

By:
Jennifer Ott, City Manager

Date:
Attest: Recommended for Approval:
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Lara Weisiger, City Clerk

Approved as to Form:

Assistant City Attorney
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Exhibit A

Legal Description of Property
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EXHIBIT U
Arbitration Procedures for Resolution of Certain Disputes

If following the thirty (30) day meet and confer period referenced in Section 3.2(b)
(Required Section 3.1 Submissions), Section 5.6(c) (Required Construction Contract Elements),
Section 7.2(f) (Moderate Income Unit Marketing Plan), or Section 7.3(e) (Affordable By Design
Unit Marketing Plan) of the Disposition and Development Agreement (the “Agreement”) to
which this Exhibit is attached the City and Developer have not resolved the applicable dispute
that is subject to resolution pursuant to the arbitration procedures set forth in this Exhibit, and
either Party requests that the applicable dispute be resolved pursuant to arbitration administered
by the American Arbitration Association in accordance with its Commercial Arbitration Rules,
judgment on the award rendered by the arbitrator may be entered in any court having jurisdiction
thereof.

@ Waiver of Jury Trial. The City and Developer each acknowledge that they are
voluntarily agreeing to arbitrate disputes which relate to (1) whether a Phase Update submitted
by Developer includes the Required Section 3.1 Submissions, (2) whether a Phase Construction
Contract submitted by Developer includes the Required Construction Contract Elements, (3)
whether the marketing plan for the Moderate Income Units submitted by Developer includes
reasonable terms for the marketing of the Moderate Income Units, or (4) whether the marketing
plan and related information for the Affordable By Design Units submitted by Developer
satisfies the requirements of Section 7.3(e) and that each party hereby waives, to the fullest
extent permitted by law, any right to a trial by jury with respect to, or in connection with any of
the matters which have been designated as arbitrable.

(b) Initiation of Claim and Appointment of Arbitrator. Either party may initiate arbitration
pursuant to Section 3.2(b), Section 5.6(c), Section 7.2(f), Section 7.3(e) and this Exhibit by
serving written notice on the other party of its intention to arbitrate the dispute, which notice
shall contain a statement setting forth the nature of the dispute and the remedy sought. The
parties shall agree upon a single arbitrator within three (3) days from service of the notice of
arbitration. The arbitrator must be a retired judge or member of the State Bar of California
actively engaged in the practice of real estate law with not less than 15 years expertise in the
field of real estate. Once the arbitrator has been identified, the party initiating the dispute
resolution procedure shall provide both the written demand and any response to the arbitrator.

(©) Hearing. The arbitration proceeding shall be conducted in as expedited a manner as is
then permitted by the commercial arbitration rules (formal or informal) of the American
Arbitration Association. The arbitrator shall determine the manner in which the arbitration is
conducted including the time and place (within the County of Alameda, California, or such other
location as may be mutually agreeable to the parties) of all hearings, the order of presentation of
evidence, and all other questions that arise with respect to the course of arbitration. The
arbitrator shall determine all issues in accordance with applicable decisional law. The
presentation and admission of evidence shall be governed by the rules governing the presentation
and admission of evidence in Alameda County Superior Court, including but not limited to the
provisions of the California Evidence Code.
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(d) Discovery. The parties shall be entitled to conduct limited discovery in the form of
depositions, interrogatories, requests for admissions and requests for production. All discovery
notices, requests or responses shall be served by personal service or email. The arbitrator shall
oversee discovery and may enforce all discovery orders in the same manner as any trial court
judge. Discovery disputes that cannot be resolved by the parties shall be submitted to the
arbitrator whose decision on such matters shall be final and binding.

(e) Scope of Authority. The arbitrator shall be empowered to enter equitable as well as legal
relief, to provide temporary and/or provisional relief and to enter equitable orders that will be
binding upon the parties; provided that, the arbitrator shall not have the authority to grant any
remedy or relief that is expressly prohibited by, or that exceeds any limitations on remedies set
forth in, the Agreement.

()] Fees and Expenses. Except as otherwise agreed by the parties or as required by
applicable law, each party to the arbitration shall split the costs of the arbitration proceeding
equally between them. Regardless of the outcome, each party shall bear their own attorneys’ fees
and costs.

(9) Decision Binding. The arbitrator shall issue a single reasoned award at the close of the
arbitration consistent with California Code of Civil Procedure § 1283.4. The arbitrator shall
issue the final award within twenty (20) days after the conclusion of the arbitration proceeding.
In any proceeding conducted pursuant to this Section, the decision and award of the arbitrator
shall be final, binding and enforceable in any court of competent jurisdiction.

VRS

71212023



EXHIBITV
FORM OF DDA PARTIAL ASSIGNMENT

RECORDING REQUESTED
BY AND WHEN RECORDED
RETURN TO:

APN(s): (Space above this line for Recorder’s use)

PARTIAL ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS PARTIAL ASSIGNMENT AND ASSUMPTION AGREEMENT
(“Agreement”) is entered into as of the day of , 20, by and among
(“Assignor™), (“Assignee”), and the CITY OF
ALAMEDA, a California charter city (“City”).

RECITALS

WHEREAS, Assignor entered into that certain Disposition and Development Agreement dated as
of , 2023 with the City (collectively, the “DDA”) to facilitate the redevelopment of that
certain real property known as Alameda Point West Midway consisting of approximately ___ acres
within the City of Alameda, County of Alameda, State of California, which is described in Exhibit
A to the DDA (collectively, “Site). Capitalized terms used but not otherwise defined herein shall
have the meaning ascribed to such terms in the DDA.

WHEREAS, in furtherance of the objectives of the DDA, Assignor wishes to cause the City to
convey a portion of the Site to Assignee, which portion is more particularly described in Exhibit
1, attached hereto and incorporated herein (“[Property/Assigned [Vertical] Phase]”), concurrently
with execution of this Agreement, and Assignee desires to acquire the [Property/Assigned
[Vertical] Phase] and assume Assignor’s obligations under the DDA related to the
[Property/Assigned [Vertical] Phase].

[WHEREAS, Article 10 of the DDA permits Assignor, as Developer, to Transfer to Assignee the
Assigned Rights and Obligations (as defined in Section 1 below) for the Property, all as subject to
the terms and conditions herein and in the DDA. Pursuant to the DDA, Assignor, as Developer,
desires to assign its Assigned Rights and Obligations (as defined in Section 1 below) as such
pertain to the Property and Assignee desires to assume the Assigned Rights and Obligations,
subject to the terms and conditions contained herein and in the DDA.]

[WHEREAS, Pursuant to Section 10.4[(h)/(i)], of the DDA, Assignor, as Developer, may Transfer
a Phase or Vertical Phase of the Site to a [Developer Affiliate/Qualified Developer/Affiliated
Purchaser], subject to the terms and conditions of Section 10.4[(h)/(i)]. Pursuant to Section
10.4[(h)/(1)] of the DDA, Assignor, as Developer, desires to assign its Assigned Rights and
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Obligations (as defined in Section 1 below) as such pertain to the respective Phase or Vertical
Phase, as more particularly described in Exhibit 1, attached hereto and incorporated herein
(“[Property/Assigned [Vertical] Phase]”) and Assignee desires to assume such rights obligations
under the DDA related to the [Property /Assigned [Vertical] Phase], subject to the terms and
conditions contained herein and in the DDA.]

[NOTE: MODIFY THE RECITALS AS NECESSARY TO ADDRESS A PARTICULAR
PARTIAL ASSIGNMENT.]

AGREEMENT

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Assignor, Assignee, and City hereby agree as follows:

1. Assignment by Assignor. Assignor hereby assigns, transfers, delegates and grants to
Assignee, and its successors and assigns, Assignor’s rights, title and interest and obligations,
duties, responsibilities, conditions and restrictions under the DDA only (a) with respect to the
[Property/Assigned [Vertical] Phase] and (b) only to the extent first arising after the Effective Date
(collectively, the “Assigned Rights and Obligations”); provided however, Assignor shall retain
those rights and obligations with respect to the [Property/Assigned [Vertical] Phase]] set forth on
Exhibit 2 (collectively, the “Retained Rights and Obligations™). Except as expressly provided
herein, the “Assigned Rights and Obligations” shall mean and include all of the rights of Assignor
under the DDA that (i) apply exclusively to the [Property/Assigned [Vertical] Phase], or (ii) apply
nonexclusively to the [Property/Assigned [Vertical] Phase] solely to the extent necessary to
develop the [Property/Assigned [Vertical] Phase] accordance with the DDA and (iii) are not
Retained Rights and Obligations.

2. Acceptance and Assumption by Assignee. Assignee acknowledges it has inspected the
[Property/Assigned [Vertical] Phase], reviewed the DDA, and hereby accepts this Assignment and
assumes and agrees to be bound by and perform all of the Assigned Rights and Obligations related
to the [Property/Assigned [Vertical] Phase] under the DDA arising from and after the Effective
Date.

3. Substitution of Assignor. Assignee hereafter shall be substituted for and replace Assignor
as the “Developer” under the DDA, but only with respect to the Assigned Rights and Obligations.
Whenever the term “Developer” appears in the DDA, it shall hereafter mean Assignee with respect
to the Assigned Rights and Obligations.

4. Events of Default.

@ No Assignor Liability for Assignee Default. From and after the Effective Date, any
Event of Default under the DDA by Assignee with respect to the [Property/Assigned [Vertical]
Phase] or Assigned Rights and Obligations shall not be considered an Event of Default by Assignor
under the DDA with respect to the Retained Rights and Obligations or Retained Property (or any
other assignee (each an “Other Assignee™) under the DDA with respect to such portion of the Site
that such Other Assignee owns and the assigned interests related thereto (collectively, the “Other
Assigned Interests”)). In the event of an Event of Default by Assignee with respect to the
[Property/Assigned [Vertical] Phase] or Assigned Rights and Obligations, the City will not impose
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any remedies under the DDA against Assignor, the Retained Rights and Obligations or Retained
Property (or any Other Assignee or its Other Assigned Interests) arising from such Event of Default
by Assignee.

(b) No Assignee Liability for Assignor Default. From and after the Effective Date, any
Event of Default by Assignor occurring or arising prior to, on or after under the DDA with respect
to the Retained Rights and Obligations or Retained Property shall not be considered an Event of
Default by Assignee under the DDA with respect to the [Property/Assigned [Vertical] Phase] or
Assigned Rights and Obligations. In the event of an Event of Default by Assignor with respect to
the Retained Rights and Obligations or the Retained Property, the City will not impose any
remedies under the DDA against Assignee, the [Property/Assigned [Vertical] Phase] or the
Assigned Rights and Obligations arising from such Event of Default by Assignor.

5. Amendment of DDA and Operating Memoranda.

@) Assignor may, in Assignor’s sole discretion, process any interpretation of,
amendment to, or operating memorandum under the DDA that does not materially adversely affect
Assignee’s ownership, development and sale of the [Property/Assigned [Vertical] Phase] in
accordance with the Assigned Rights and Obligations, and, if necessary, Assignee shall execute
all documents necessary to accomplish said amendment.

(b) During the term of the DDA, Assignee shall not request, process or consent to any
interpretation of, amendment to, or operating memorandum under the DDA that would affect (i)
Assignor’s Retained Rights and Obligations or that portion of the Site retained or acquired by
Assignor after the conveyance of the [Property/Assigned [Vertical] Phase], including without
limitation any portion of the Site Assignor has not acquired but has the right to acquire pursuant
to the DDA (collectively, the “Retained Property”), without Assignor’s prior written consent, in
Assignor’s sole discretion, or (ii) any portion of the Site owned by any Other Assignee or its Other
Assigned Interests without Assignor’s prior written consent, in Assignor’s sole discretion. Further,
notwithstanding anything in the Assigned Rights and Obligations or this Agreement to the
contrary, Assignee agrees not to exchange, swap or otherwise change the Assigned Rights and
Obligations without Assignor’s prior written consent, in Assignor’s sole discretion, including
without limitation, any change in use or allocation of units between parcels or any other
modifications as may otherwise be permitted with respect to [Property/Assigned [Vertical] Phase].

6. City Acknowledgements and Release. City is executing this Agreement for the limited
purpose of acknowledging the foregoing assignment and assumption of the Assigned Rights and
Obligations, confirming its agreement to the matters set forth below, and clarifying that there is
privity of contract between City and Assignee with respect to the DDA as such pertains to the
[Property/Assigned [Vertical] Phase] and the Assigned Rights and Obligations.

@ City hereby confirms and agrees with the following:

Q) the terms and conditions of Sections 4(a) and 4(b) above;

(i) the timely receipt of the written notice and other information required by
the first paragraph of Section 10.6 of the DDA
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(iii)  that this Agreement satisfies the requirements of Section 10.6(b) of the
DDA,

(iv)  that, upon the execution and delivery of this Agreement and the transfer of
the [Property/Assigned [Vertical] Phase] to Assignee, (i) Assignee qualifies as a “Qualified
Developer” under the DDA, (ii) Assignor is hereby released and forever discharged from any
obligations and liabilities that arise or accrue on or after the Effective Date with regards to the
[Property/Assigned [Vertical] Phase] and/or the Assigned Rights and Obligations other than any
indemnification obligations in the DDA concerning matters that occurred prior to the Effective
Date; and (iii) from and after the Effective Date of this Agreement, the City shall look solely to
the Assignee for satisfaction of the obligations and liabilities of the “Developer” under the DDA
with respect to the [Property/Assigned [Vertical] Phase] and the Assigned Rights and Obligations
that arise after the Effective Date;

(v)  the protections afforded Assignor and Assignee pursuant to Section 10.6(c)
of the DDA; and

(vi)  that the City’s receipt of a conformed copy of the recorded Agreement
pursuant to the terms and conditions herein below will satisfy the requirements of Section 10.6(a)
of the DDA

(vii) (a) the DDA is unmodified and in full force and effect [(except for
[ | dated [ ] regarding [ ]; and (b)
that there are no current defaults under the DDA by the City or, to the knowledge of City, Assignor,
and that there are no conditions which, with the passage of time or the giving of notice, or both,
would constitute a default by the City or, to the knowledge of City, Assignor.

7. Representations and Warranties.

@ Assignee represents and warrants to City as follows:

Q) Assignee is a duly formed within and in good standing
under the laws of the State of . The copies of the documents evidencing the
formation of Assignee, which have been delivered to City, are true and complete copies of the
originals, as amended to the date of this Agreement. Assignee has full right, power and lawful
authority to undertake all obligations as provided herein and the execution, performance and
delivery of this Agreement by Assignee has been fully authorized by all requisite actions on the
part of Assignee.

(i)  Assignee’s execution, delivery and performance of its obligations under this
Agreement will not constitute a default or a breach under any contract, agreement or order to which
Assignee is a party or by which it is bound.

(iii)  Assignee has not (i) made a general assignment for the benefit of creditors,
(i) filed any voluntary petition in bankruptcy or suffered the filing of any involuntary petition by
Assignee’s creditors, (iii) suffered the appointment of a receiver to take possession of all, or
substantially all, of Assignee’s assets, (iv) suffered the attachment or other judicial seizure of all,
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or substantially all, of Assignee’s assets, (v) admitted in writing its inability to pay its debts as they
come due, or (vi) made an offer of settlement, extension or composition to its creditors generally.

(b) Assignor and Assignee hereby acknowledge and agree that City has not made, and
will not make, any representation or warranty that the partial assignment and assumption of the
DDA provided for hereunder will have any particular tax implications for Assignor or Assignee.

(© Assignor acknowledges and agrees that the Assigned Rights and Obligations have
been fully assigned to Assignee by this Agreement and that, as between Assignor and Assignee,
Assignee shall have the exclusive right to assert any claims against City with respect to such
Assigned Rights and Obligations.

8. DDA in Full Force and Effect. Except as specifically provided herein with respect to the
assignment, all the terms, covenants, conditions and provisions of the DDA are hereby ratified and
shall remain in full force and effect.

9. Recording. Assignor shall cause this Agreement to be recorded in the Official Records of
Alameda County, California, and shall promptly provide conformed copies of the recorded
Agreement to Assignee and City.

10.  Successors and Assigns. Subject to the restrictions on transfer set forth in the DDA, all of
the terms, covenants, conditions and provisions of this Agreement shall be binding upon and shall
inure to the benefit of the parties hereto and their respective heirs, successors and assigns, pursuant
to the DDA.

11. Assignee Address for Notices.

The address of Assignee for the purpose of notices, demands and communications under
Section 16.1 of the DDA shall be:

with copies to:

12.  Attorneys’ Fees. In the event of any legal or equitable proceeding in connection with this
Agreement between the Assignor and the Assignee, the prevailing party in such proceeding shall
be entitled to recover its reasonable costs and expenses, including without limitation reasonable
attorneys’ fees, costs and disbursements paid or incurred in good faith at the arbitration, pre-trial,
trial and appellate levels, and in enforcing any award or judgment granted pursuant thereto. In the
event of any legal or equitable proceedings in connections with this Agreement involving the City,
the parties and litigants shall bear their own attorneys’ fees, costs and disbursements and no party
or litigant shall be entitled to recover any attorneys’ fees, costs or disbursements from the City,
regardless of which party or litigant might prevail.

676\05\3534914.3
6/30/2023

086762\16860415v3



13.  Applicable Law/Venue. This Agreement shall be construed and enforced in accordance
with the laws of the State of California, without reference to choice of law provisions. Any legal
actions under this Agreement shall be brought in the Superior Court of the County of Alameda,
State of California or the United States District Court for the North District of California.

14. Interpretation. All parties have been represented by counsel in the preparation and
negotiation of this Agreement, and this Agreement shall be construed according to the fair meaning
of its language. The rule of construction to the effect that ambiguities are to be resolved against
the drafting party shall not be employed in interpreting this Agreement. Unless the context clearly
requires otherwise: (a) the plural and singular numbers shall each be deemed to include the other;
(b) the masculine, feminine, and neuter genders shall each be deemed to include the others; (c)
“shall,” “will,” or “agrees” are mandatory, and “may” is permissive; (d) “or” is not exclusive; and
(e) “includes” and “including” are not limiting.

15. Headings. Section headings in this Agreement are for convenience only and are not
intended to be used in interpreting or construing the terms, covenants or conditions of this
Agreement.

16.  Severability. Except as otherwise provided herein, if any provision(s) of this Agreement
is (are) held invalid, the remainder of this Agreement shall not be affected, except as necessarily
required by the invalid provisions, and shall remain in full force and effect unless amended or
modified by mutual consent of the parties.

17.  Counterparts. This Agreement may be executed in one or more counterparts, each of which
shall be deemed to constitute an original, but all of which, when taken together, shall constitute
one and the same instrument, with the same effect as if all of the parties to this Agreement had
executed the same counterpart.

16. Effective Date. The Effective Date of this Agreement shall be the date upon which the
deed conveying fee title to the [Property/Assigned [Vertical] Phase] to Assignee is recorded in the
official public records of Alameda County, California. (“Effective Date”).

[Remainder of page intentionally blank]
Signature pages follow]

676\05\3534914.3
6/30/2023

086762\16860415v3



IN WITNESS WHEREOF, Assignor, Assignee and City have entered into this Agreement
as of the date first above written.

ASSIGNOR:

By:
Name:
Title:

ASSIGNEE:

By:
Name:
Title:

[signature of City on next page]
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CITY:

CITY OF ALAMEDA, a California charter city

By:

Name:

Title:

[Notary Acknowledgment Required]
ATTEST:
By:

, City Clerk

By:

, City Attorney
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/A notary public or other officer completing this certificate verifies only the identity of the
individual who signed the document to which this certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of )
) ss.

County of )

On , 202_, before me, , a Notary

Public, personally appeared , who

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of
that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notary Public

Commission Expiration Date [SEAL]
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EXHIBIT1
Legal Description
[PLEASE SEE ATTACHED]
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EXHIBIT 2
Retained Rights and Obligations
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EXHIBIT Y

COMMUNITY FACILITIES DISTRICT FINANCING PROVISIONS

[Capitalized Terms that are not defined in this Exhibit shall have the meanings given such terms
in the main body of the DDA.]

1.1 Formation of Facilities District

(a) Background. Developer has the right to acquire the Property in phases
pursuant to the DDA. Developer desires, and the City is willing to cooperate, to form a special
tax district (the “Facilities District”) over the first phase (“Phase 1”) and to identify the remaining
portion of the Property (other than the RESHAP Project) as Future Annexation Area. The
Facilities District may consist of one or more improvement areas (each an “Improvement Area”)
pursuant to Section 3-70.85 of the Special Tax Act (as defined below). Phase 1 would be
identified as Improvement Area No. 1 (“Improvement Area No. 1”), and one or more parcels of
the Future Annexation Area may be annexed into the Facilities District as part of Improvement
Area No. 1 or as part of an Improvement Area formed subsequent to Improvement Area No. 1
(herein, a “Future Improvement Area”). The Facilities District, Improvement Area No. 1, and
each Future Improvement Area shall be authorized to finance various Facilities and Fees (as
defined below).

(b) Formation. Upon the petition of the Developer described below, the City
shall diligently and in good faith cooperate with Developer to establish the Facilities District
pursuant to the City of Alameda Special Tax Financing Improvement Code, being Section 3.70.1
et seq. of the Alameda Municipal Code, as amended (the “Special Tax Act”) and the Mello-
Roos Community Facilities Act of 1982, as amended (the “CFD Act” and together with the
Special Tax Act, the “Code”) in the manner described in this Section 1.1.

(c) Petition. At any time after the Effective Date of the DDA, Developer may
petition City under the Code to establish the Facilities District over Phase 1, identifying it as
Improvement Area No. 1, and designating the Future Annexation Area. In its petition, Developer
may include proposed specifications for the Facilities District, including special tax rates
(“Special Taxes”), Facilities District and Future Annexation Area boundaries and any proposed
tax zones, the total tax burden that will result from the imposition of the Special Taxes (subject
to the 1.80% Limitation (as defined below) for residential units), and other provisions.
Developer’s proposed specifications will be based on Developer’s development plans, market
analysis, and required preferences, but in all cases will be subject to the DDA. The City's
obligation to form the Facilities District shall be subject to the provisions of DDA.

(d) Commencement of Formation of Facilities District. Within six months
following City’s receipt of a petition and any reasonable Deposit (as defined below) required by
Section 3-70.21 of the Special Tax Act, the City Council shall adopt a resolution of intention to
form the Facilities District consistent with the petition. The Facilities District shall have one or
more rates and method of apportionment of special tax (each, an “RMA"), authorization to issue
one or more series of special tax bonds in each Improvement Area (‘CFD Bonds”), and an
appropriations limit. A notice of special tax lien required by Section 3114.5 of the California
Streets and Highways Code (the “Notice of Special Tax Lien”) shall be recorded against each
taxable parcel within the Facilities District upon completion of formation of the Facilities District.

Unknown
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(e) Deposit. The City shall select all consultants necessary to form the
Facilities District, including bond counsel, special tax consultant, financial advisor and
underwriter. The City and the Developer shall enter into a Deposit and Reimbursement
Agreement whereby the Developer shall advance a reasonable amount (the “Deposit”) to pay
for the non-contingent costs of such consultants and a reasonable amount determined by the
City to compensate the City for staff time in connection therewith, and the Deposits that are
actually used to pay such costs shall be reimbursed, without interest, to Developer from the
proceeds of bonds issued for the Facilities District. Any Deposits that are not used to actually
pay such costs shall be refunded to the Developer, without interest, within thirty days of the
formation of the Facilities District.

()  Authorized Financing. The Facilities District shall be authorized to finance
all of the following:

0] Public infrastructure improvements required to be constructed by
the DDA and/or as a condition of the Project that are authorized by the Code, including those
infrastructure facilities to be owned and operated by the City, East Bay MUD, Alameda Municipal
Power, and other local agencies (collectively, the “Facilities”); and

(i) Fees to finance public infrastructure improvements required to be
paid for the Project, including fees payable to the City, East Bay MUD, Alameda Municipal Power,
and other local agencies that pay for public infrastructure improvements authorized by the Code
(collectively, the “Fees”).

(i)  Facilities and Fees may be financed by the proceeds of Project
Bonds (as defined below) and Remainder Taxes (as defined below) from any and all
Improvement Areas, regardless of the geographic location of Facilities or the facilities
constructed by the Fees and regardless of the Improvement Area for which such Fees were paid.

(g) Joint Community Facilities Agreements. Under the Code, City may be
required to enter into one or more joint community facilities agreements with other governmental
entities that will own or operate any of the Facilities or receive any of the Fees to be financed by
the Facilities District. The City and Developer agree that they will take all reasonable steps to
procure the authorization and execution of any required joint community facilities agreements
with other governmental entities before the issuance of any Project Bonds that will finance the
Facilities and Fees that will be owned or operated by or paid to such other governmental entities.
Developer acknowledges and agrees that the ability of the City to enter into joint community
facilities agreements is subject to the discretion of the other governmental entities.

1.3 Parameters of CFD Formation

(@) Cooperation. Developer and City agree to cooperate reasonably in
developing the RMA to be used in the Facilities District. The RMA shall be consistent with the
Developer’s petition so long as such petition is consistent with the DDA. Developer and City will
each use good-faith reasonable efforts at all times to furnish timely to the other, or to obtain and
then furnish to the other, any information necessary to develop the RMA, such as Developer’s
plans for the types, sizes, numbers, and timing for construction of buildings within the Facilities
District.

Error! Unknown document property name.
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(b) Maximum Special Tax Rates for Developed Property. The RMA for the
Facilities District will specify the maximum Special Tax rates for “Developed Property” (i.e.,
property for which a building permit has been issued) within the Facilities District (the “Maximum
Special Tax Rates”). The Maximum Special Tax Rates for Developed Property may vary based
on sizes, densities, types of buildings to be constructed, and other relevant factors.

(c) Total Tax Obligation. The Maximum Special Tax Rates on residential
property will be set so that the Total Tax Obligation (as defined below) on any residential unit
within the Facilities District will not exceed 1.80% of the Anticipated Sales Price (as defined
below) of that residential unit (the “1.80% Limitation”). The Developer shall determine the
anticipated sales price of each residential unit (the “Anticipated Sales Price”). The Maximum
Special Tax Rates on non-residential property will be determined by the Developer subject to
approval by the City, which shall not be unreasonably withheld.

(1) For purposes of this Section 1.3, for Improvement Area No. 1, the
term “Total Tax Obligation” means, with respect to a projected residential unit in Improvement
Area No. 1 on the date of the resolution initiating the formation of the Facilities District (the
“Resolution of Intention™) to form the Facilities CFD, the sum of: (a) the ad valorem taxes
actually levied or projected to be levied if the residential unit were developed at the time of
calculation; (b) the maximum special tax rates on developed property in CFD No. 17-1 as if such
residential units had received a Certificate of Occupancy; (c) the Maximum Special Tax Rates
levied or projected to be levied by the Facilities District as if the residential unit were developed
at the time of calculation; and (d) all other special taxes (based on assigned special tax rates) or
assessments secured by a lien on the residential unit levied or projected to be levied if the
residential unit was developed at the time of calculation. Homeowner's association fees shall not
be included in the calculation of the Total Tax Obligation. The determination of the Total Tax
Obligation for Improvement Area No. 1 shall be undertaken at the time that the Resolution of
Intention is approved and the RMA shall include a provision for the Total Tax Obligation to be re-
examined prior to the anticipated sale date of the first series of Project Bonds for Improvement
Area No. 1.

(i) For purposes of this Section 1.3, for each Future Improvement
Area, the term “Total Tax Obligation” means, with respect to a projected residential unit in such
Future Improvement Area on the date the unanimous approval for the annexation of property
into the Future Improvement Area, the sum of: (a) the ad valorem taxes actually levied or
projected to be levied if the residential unit were developed at the time of calculation; (b) the
special tax rates on developed property in CFD No. 17-1 as if such residential units had received
a Certificate of Occupancy; (c) the Maximum Special Tax Rates levied or projected to be levied
by the Facilities District as if the residential unit were developed at the time of calculation; and
(d) all other special taxes (based on assigned special tax rates) or assessments secured by a
lien on the residential unit levied or projected to be levied if the residential unit was developed at
the time of calculation. Homeowner's association fees shall not be included in the calculation of
the Total Tax Obligation. The determination of the Total Tax Obligation shall be done separately
for each Future Improvement Area at the time the property is annexed into the Facilities District,
and the RMA for each Future Improvement Area shall include a provision for the Total Tax
Obligation to be re-examined prior to the anticipated sale date of the first series of Project Bonds
for each applicable Future Improvement Area.

(d) Escalation of Special Tax Rates. The Maximum Special Tax Rates in the
RMA for each Improvement Area may increase by two percent (2%) per year.
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(e) Use of Special Taxes For Direct Payment of Facilities.

0] Developer and City agree that the Facilities District formation
proceedings shall provide that within each Improvement Area, Facilities and Fees may be
financed directly from Remainder Taxes (as defined below) both before and after the issuance
of Project Bonds for such Improvement Area until the earlier of (A) the date that special taxes
have been levied for 10 years in the applicable Improvement Area and (B) the date that all of the
Facilities and Fees for the Project have been financed. Accordingly, the RMA for each
Improvement Area will provide that Remainder Taxes may be used to finance Facilities and Fees,
consistent with the foregoing. For the Facilities District, annually, on the day following each
Principal Payment Date (as defined below), all Remainder Taxes for such Improvement Area will
be deposited in the applicable Remainder Taxes Project Account (as defined below).

(1) The term “Remainder Taxes” means, in each year, as of the day
following the Principal Payment Date, all Special Taxes collected prior
to such date in excess of the total of: (a) debt service on the
outstanding Project Bonds in the current calendar year, if any; (b)
priority and any other reasonable administrative costs that are payable
by the City or expected to be payable by the City prior to the receipt of
additional Special Tax proceeds; and (c) amounts levied to replenish
any reserve fund as of the Principal Payment Date, including amounts
reserved for reasonable anticipated delinquencies, if any.

(2) The term “Principal Payment Date” means, either before or after
Project Bonds are issued, September 1 of each year, regardless of
whether principal payments are actually due in any particular year.

(3) The term “Remainder Taxes Project Account” means a separate
account created by City for each Improvement Area of the Facilities
District and maintained by or on behalf of City to hold all Remainder
Taxes generated from such Improvement Area of the Facilities District
to be used for financing Facilities and Fees.

(i) No Pledge for Debt Service. Remainder Taxes deposited in any
Remainder Taxes Project Account will not be deemed or construed to be pledged for payment
of debt service on any Project Bonds, and neither Developer nor any other person will have the
right to demand or require that the City or Fiscal Agent, as applicable, use funds in any
Remainder Taxes Project Account to pay debt service, so long as no delinquencies in the
payment of bonds exist and no draw on the bond debt service reserve fund is expected to be
necessary.

(f)  Prepayment. The RMA will include provisions allowing a property owner
within an Improvement Area to prepay its Special Tax obligation. Prepaid Special Taxes will be
placed in a segregated account in accordance with the applicable Indenture (defined below).
The RMA and the Indenture will specify the use of prepaid Special Taxes. Before CFD Bonds
are issued, all prepayment amounts other than those required for administrative expenses shall
be used to finance Facilities and Fees (“Prepaid Special Taxes”).

1.4 Issuance of Project Bonds
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(a) Issuance. City, on behalf of the Facilities District and each Improvement
Area, intends to issue one or more series of bonds secured by the Special Taxes of an
Improvement Area (the “Project Bonds”) for purposes of financing the Facilities and Fees. The
Developer may submit a written request that City issue Project Bonds, specifying requested
issuance dates, amounts, and main financing terms. Following Developer’s request, Developer
and City will meet with City’s public financing consultants to determine reasonable and
appropriate issuance dates, amounts, and main financing terms that are consistent with the
DDA. Project Bonds shall be issued pursuant to an indenture, trust agreement, or fiscal agent
agreement (however denominated, an “Indenture”) between the City, on behalf of the Facilities
District, and a fiscal agent or trustee (however denominated, the “Fiscal Agent”).

(b) Payment Dates. So that Remainder Taxes may be calculated on as
described herein, each issue of Project Bonds shall have interest payment dates of March 1 and
September 1, with principal due on September 1.

(c) Term. Each issue of Project Bonds will have a term of not less than thirty
(30) years and not more than thirty-five (35) years unless Developer and City agree otherwise.

(d) Value-to-Lien Ratio. The appraised or assessed value-to-lien ratio required
for each Project Bond issue (including all relevant overlapping liens) will be three to one (3:1) or
such higher ratio that is (A) mutually agreed to by the City and the Developer, or (B) required by
the Code.

(e) Coverage Ratio. An issue of Project Bonds will not have a debt service
coverage-ratio (including all overlapping and outstanding Project Bonds) of less than one
hundred ten percent (110%), unless otherwise agreed to by the Developer and the City.

1.5 Miscellaneous Facilities District Provisions

(a) Reserve Fund Earnings. The Indenture for each issue of Project Bonds
will provide that earnings on any reserve fund that are not then needed to replenish the reserve
fund to the reserve requirement will be transferred to: (i) the project fund for the Project Bonds
for allowed uses until it is closed in accordance with the Indenture; then (ii) the debt service fund
held by the Fiscal Agent under the Indenture.

(b)  Authorization of Reimbursements. City and Developer will take all actions
necessary to satisfy section 3-70.9 of the Special Tax Act or any similar statute subsequently
enacted to use Project Bond proceeds and Remainder Taxes to reimburse Developer for:
(i) Facilities District formation and Project Bond issuance deposits; and (ii) advance funding or
reimbursement of the costs of Facilities and Fees.

(c) Acquisition Agreement. Contemporaneously with the formation of the
Facilities District, Developer and City will execute an acquisition and funding agreement (the
“Acquisition Agreement”) that will apply to the financing of the Facilities and Fees for the
Facilities District. The City shall consider including in the Acquisition Agreement provisions to
allow for bond proceeds available to fund costs of the Infrastructure Package to offset, on a
dollar for dollar basis, the dollar amount of performance and payment bonds otherwise required
by the City for such Infrastructure Package subject to, in any event, the agreement by the
Developer in the related Acquisition Agreement, to a satisfactory maintenance period during
which the Developer will maintain the improvements to be so financed and provisions that allow
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the City to use Project Bond issuance deposits and Remainder Taxes to complete the applicable
infrastructure improvements upon a default by the Developer under the Acquisition Agreement.
The Acquisition Agreements shall contain an acknowledgment by the City and Developer as to
the following:

0] Developer may be constructing Facilities or paying Fees before
Project Bond proceeds, Remainder Taxes, and Prepaid Special Taxes (herein, “Funding
Sources”) that will be used to acquire them are available;

(i) The City will inspect Facilities (constructed by the Developer and
paid for through the application of Fees) and process payment requests even if Funding Sources
for the amount of pending payment requests are not then sufficient to satisfy them in full;

(i) Facilities (constructed by the Developer) may be conveyed to and
accepted by the City or other governmental entity before the applicable payment requests are
paid in full, subject to compliance with federal tax law as advised to the City by its bond counsel;

(iv) If the City or other governmental entity accepts Facilities
(constructed by the Developer) before the applicable payment requests are paid in full, the
unpaid balance will be paid if and only to the extent that sufficient Funding Sources become
available, and the Acquisition Agreement will provide that the applicable payment requests for
Facilities (constructed by the Developer) accepted by the City or other governmental entity or for
Fees previously paid may be paid: (A)in any number of installments as Funding Sources
become available; and (B) irrespective of the length of time payment is deferred;

(V) Developer’'s conveyance or dedication of Facilities to the City or
other governmental entity before the availability of Funding Sources to acquire the Facilities, and
the Developer’s payment of the Fees prior to the availability of Funding Sources to finance such
Fees, is not a dedication or gift, or a waiver of Developer’s right to payment of Facilities and Fees
under the DDA or the Acquisition Agreement; and

(vi)  City will have no obligation to finance the Facilities or Fees or
reimburse Developer with any moneys other than the Funding Sources.
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EXHIBIT Z
COMPLETION GUARANTY

This Completion Guaranty (this “Guaranty”), dated for reference purposes as of
, 202__, is made by , a (“Brookfield
Guarantor”) and , a (“CDC _Guarantor”) (Brookfield
Guarantor and CDC Guarantor shall each hereinafter be referred to individually as a “Guarantor”
and collectively as the “Guarantors™), to and for the benefit of the CITY OF ALAMEDA, a
California charter city (“City” or “Beneficiary”). Capitalized terms not otherwise defined herein
have the meanings specified in the DDA (as defined below).

Recitals

A. BC WEST MIDWAY LLC, a Delaware limited liability company (“Developer”), an
affiliate of Guarantors, and City are parties to that certain Disposition and Development
Agreement for West Midway dated for reference purposes as of , 2023 (the
“DDA”), which relates to certain real property located in the City of Alameda, County of
Alameda, State of California, as more particularly depicted and described on Exhibit A
attached hereto (the “Property”).

B. Subject to the terms and conditions of the DDA, in connection with the commencement of
Market Rate Infrastructure Phase 2, Developer is required to deliver this Guaranty to the
City concerning the obligation to construct RESHAP Infrastructure Phase 2 (as defined in
the DDA). However, although this Guaranty is being delivered to the City, it shall not be
considered effective against Guarantor, the City shall have no right to enforce this Guaranty
and this Guaranty shall be of no force or effect unless and until Developer Commences
construction of Market Rate Infrastructure Phase 3 (as such terms are defined in the DDA)
or the City validly exercises its RESHAP Phase 2 Commencement Right (as defined in the
DDA) in accordance with the terms and conditions of the DDA.

C. Accordingly, Guarantors are delivering this Guaranty pursuant to Section 5.15(c) of the
DDA to guaranty completion of RESHAP Infrastructure Phase 2, subject to the terms and
conditions contained herein.

Guaranty
In consideration of the foregoing, Guarantors agree as follows.

1. If and only if Developer Commences construction of Market Rate Infrastructure Phase 3
or the City validly exercises its RESHAP Phase 2 Commencement Right in accordance with the
terms and conditions of the DDA, then upon such Commencement or valid exercise of the City’s
RESHAP Phase 2 Commencement Right, Guarantors, jointly and severally, unconditionally, and
absolutely guarantee to Beneficiary Developer’s completion of RESHAP Infrastructure Phase 2 in
accordance with the terms and conditions of the DDA (the “Guaranteed Obligations”).
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2. Each Guarantor represents and warrants that the execution of the DDA and the
consummation of the transactions contemplated thereby are of direct and material benefit to such
Guarantor. Each Guarantor further covenants and agrees that this Guaranty shall be and remain in
full force and effect as to any renewal, modification, amendment, or extension of the DDA, and as
to any assignee of Beneficiary’s interest or interests under the DDA.

3. Each Guarantor hereby waives, to the fullest extent permitted by applicable law, diligence
and all demands, protests, presentments and notices of every kind or nature, including notices of
protest, dishonor, nonpayment, acceptance of this Guaranty and the creation, renewal, extension,
modification or accrual of any of the obligations such Guarantor has hereby guaranteed. Each
Guarantor further waives, to the fullest extent permitted by applicable law, the right to plead any
and all statutes of limitations as a defense to such Guarantor’s liability hereunder or the
enforcement of this Guaranty. No failure or delay on Beneficiary’s part in exercising any power,
right or privilege hereunder shall impair any such power, right or privilege or be construed as a
waiver of or an acquiescence therein.

4. This Guaranty is an absolute and unconditional guaranty of performance of the Guaranteed
Obligations and not of collection. Each Guarantor agrees that it is not necessary for Beneficiary,
in order to enforce this Guaranty, to institute suit or exhaust its legal remedies against Developer;
but the sole condition precedent to enforcement of the obligations of such Guarantor hereunder is
that Developer does not perform its obligations guaranteed hereby in accordance with the terms of
the DDA following the applicable notice and cure period under the DDA.

5. This Guaranty is governed as to its validity, construction and performance by the laws of
the State of California, without regard to its conflict of law provisions.

6. Each Guarantor agrees that this Guaranty is a continuing guaranty and will remain in full
force and effect until the Guaranteed Obligations have been performed in full. To the fullest extent
permitted by applicable law, each Guarantor waives notices of acceptance of this Guaranty.

7. This Guaranty is binding upon and inures to the benefit of Guarantors and Beneficiary and
their respective successors and assigns; provided, however, that neither Guarantor shall assign its
rights or delegate its obligations under this Guaranty. No modification or amendment of this
Guaranty is effective unless executed by Guarantors and consented to by Beneficiary in writing,
and no cancellation of this Guaranty is valid unless executed by Beneficiary in writing. No delay
or failure of Beneficiary in exercising any right hereunder shall affect such right, nor shall any
single or partial exercise of any right preclude any further exercise thereof.

8. The liability of Guarantors is not affected by (a) any defense based upon an election of
remedies by Beneficiary that destroys or otherwise impairs the subrogation rights of any Guarantor
or the right of any Guarantor to proceed against Developer for reimbursement; (b) any duty on the
part of Beneficiary to disclose to any Guarantor any facts Beneficiary may know about Developer,
it being agreed that each Guarantor is fully responsible for being and keeping informed of the
financial condition of Developer and of all circumstances bearing on the risk of non-performance
of the obligations guaranteed hereby;(c) any defense arising from the bankruptcy or insolvency of
Developer; (d) any assignment or other transfer by Developer of any interest in the DDA or the
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Property; (e) any defense given to guarantors at law or in equity other than actual performance of
the Guaranteed Obligations. Each Guarantor further waives and agrees not to assert or claim at
any time any deductions in the amount guaranteed under this Guaranty for any claim of setoff,
counterclaim, counter demand, recoupment or similar right, whether such claim, demand or right
may be asserted by Developer, any Guarantor, or both.

9. @ Any notice or communication required hereunder to be given by the any party shall
be in writing and shall be delivered by each of the following methods: (i) electronically (e.g., by
e-mail delivery); and (ii) either personally, by reputable overnight courier, or by registered or
certified mail, return receipt requested. Notwithstanding the time of any electronic delivery, the
notice or communication shall be deemed delivered as follows:

(1) I delivered by email or by registered or certified mail, the notice or
communication shall be deemed to have been given and received on the first to occur of: (A) actual
receipt by any of the addressees designated below as a party to whom notices are to be sent; or (B)
five (5) days after the registered or certified letter containing such notice, properly addressed, with
postage prepaid, is deposited in the United States mail. If delivered personally or by overnight
courier, a notice or communication shall be deemed to have been given when delivered to the party
to whom it is addressed.

2 Any party may at any time, by giving ten (10) days’ prior written
notice to the other party pursuant to this section, designate any other address in substitution of the
address to which such notice or communication shall be given.

(b) Addresses. Notices shall be given to the parties at their addresses set forth
below:

If to the Beneficiary to: City of Alameda
Alameda City Hall, Rm 320
2263 Santa Clara Avenue
Alameda, CA 94501
Attn: City Manager
Telephone:  510-747-4700
Facsimile: 510-865-1498
Email:

With a copy to: City of Alameda
Alameda City Hall, Rm 280
2263 Santa Clara Avenue
Alameda, CA 94501
Attn: City Attorney
Telephone:  510-747-4752
Facsimile: 510-865-4028
Email:

With a copy to: City of Alameda
Alameda City Hall

Completion Guaranty — Page 3

086762\16858088v5



2263 Santa Clara Avenue
Alameda, CA 94501

Attention: Base Reuse Manager
Facsimile:

Email:

If to CDC Guarantor to: Catellus Development Corporation
2000 Powell Street, Suite 500
Emeryville, CA 94608
Attn:
Email:
Telephone:

With a copy to: Cox Castle & Nicholson LLP
50 California Street, Suite 3200
San Francisco, CA 94111
Attn: Mathew A. Wyman
Email: mwyman@coxcastle.com
Telephone: (415) 262-5166

If to Brookfield Guarantor to: Brookfield Bay Area Holdings LLC
12657 Alcosta BLVD, Suite 250
San Ramon, CA 94583
Attn: President — Josh Roden
Email:
Josh.roden@brookfieldpropertiesdevelopment.com
Telephone: (925) 743-8000

(c) Special Requirement. If failure to respond to a specified notice, request,
demand or other communication within a specified period would result in a deemed approval, a
conclusive presumption, a prohibition against further action or protest, or other adverse result
under this Guaranty, the notice, request, demand or other communication shall state clearly and
unambiguously on the first page, with reference to the applicable provisions of this Guaranty, that
failure to respond in a timely manner could have a specified adverse result.

10. Notwithstanding anything to the contrary herein, (i) although this Guaranty is being
delivered to the City, it shall not be considered effective against the Guarantors, the City shall have
no right to enforce this Guaranty and this Guaranty shall be of no force or effect unless and until
Developer Commences construction of the Market Rate Infrastructure Phase 3 or the City validly
exercises its RESHAP Phase 2 Commencement Right in accordance with the terms and conditions
of the DDA, and (ii) this Guaranty and each Guarantor’s obligations hereunder shall be null and
void (a “RESHAP Phase 2 Completion Guaranty Cancellation”) on the earlier to occur of (a) the
completion of construction of RESHAP Infrastructure Phase 2, and (b) termination of the DDA if
prior to both the Commencement of construction of Market Rate Instructure Phase 3 and the valid
exercise of the RESHAP Phase 2 Commencement Right in accordance with the terms and
conditions of the DDA (each a “Guaranty Cancellation Event”). Although a RESHAP Phase 2
Completion Guaranty Cancellation shall occur automatically upon the occurrence of any Guaranty
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Cancellation Event without requiring any further action or the delivery of any documentation, upon
a RESHAP Phase 2 Completion Guaranty Cancellation, the City shall (i) return all copies and
originals of the Guaranty to the Guarantors and (ii) at the request of either Guarantor, deliver
written acknowledgment of such RESHAP Phase 2 Completion Guaranty Cancellation.

11.  Each Guarantor hereby agrees that such Guarantor shall have no right of subrogation or
reimbursement against Developer and, no right of contribution against any other guarantor with
respect to the construction of RESHAP Infrastructure Phase 2, unless and until RESHAP
Infrastructure Phase 2 is completed. To the extent such Guarantor’s waiver of these rights of
subrogation, reimbursement or contribution as set forth herein are found by a court of competent
jurisdiction to be void or voidable for any reason, such Guarantor agrees that such Guarantor’s
rights of subrogation and reimbursement against Developer shall be junior and subordinate to
Beneficiary’s rights against Developer, and such Guarantor’s right of contribution against any
other guarantor shall be junior and subordinate to Beneficiary’s rights against any such guarantor.

12. Each Guarantor represents and warrants to Beneficiary that (a) such Guarantor has
adequate means to obtain from Developer, on a continuing basis, information concerning the
financial condition of Developer and that such Guarantor is not relying on Beneficiary to provide
such information, either now or in the future, and that Beneficiary has made no representation to
such Guarantor as to the creditworthiness of Developer; (b) no litigation, claim, investigation,
arbitration, administrative proceeding or similar action (including those for unpaid taxes) against
such Guarantor is pending or to such Guarantor’s knowledge, threatened, which would be
reasonably likely to materially adversely affect such Guarantor’s ability to perform the Guaranteed
Obligations, other than litigation, claims, or other events, if any, that have been disclosed to
Beneficiary in writing as of the date hereof; and (c) the individual or entity signing this Guaranty
on behalf of such Guarantor, has the full right and authority to execute this Guaranty, and that this
Guaranty has been duly executed and delivered by such Guarantor, constitutes such Guarantor’s
valid and legally binding obligation and is enforceable in accordance with its terms against such
Guarantor.

13. No delay on the part of Beneficiary in exercising any rights under this Guaranty, or failure
to exercise the same, shall operate as a waiver of such rights; no notice to, or demand on, any
Guarantor shall be deemed to be a waiver of the obligation of such Guarantor, or of the right of
Beneficiary, to take further action without notice or demand as provided in this Guaranty; nor in
any event shall any waiver of the provisions of this Guaranty be effective unless in writing and
signed by Beneficiary; nor shall any such waiver be applicable except in the specific instance for
which given. The rights and remedies of Beneficiary provided in this Guaranty shall be cumulative
and concurrent, may be pursued separately, successively or together, in any order, may be
exercised as often as occasion therefor shall arise, and shall be in addition to any other rights or
remedies conferred upon Beneficiary at law or in equity. The failure, at any one or more times, of
Beneficiary to assert the right to declare the Guaranteed Obligations due, grant any extension of
time for performance of the Guaranteed Obligations, take other or additional security for the
performance thereof, release any security, change any of the terms of the applicable loan
documents, or waive or fail to exercise any right or remedy under any applicable loan document
shall not, in any way, affect this Guaranty or the rights of Beneficiary.
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14.  Each party acknowledges that the arbitration procedures contained in Exhibit U of the
DDA shall apply to any controversy, claim or dispute that may arise under this as if the provisions
thereof were fully set forth herein.

15. In the event Beneficiary shall commence any litigation or formal alternative dispute action
or proceeding against Guarantors by reason of any breach or claimed breach of any provision of
this Guaranty, in the event Beneficiary is the party prevailing in such action or proceeding,
Beneficiary shall be entitled to recover from or to be reimbursed by Guarantors for Beneficiary’s
reasonable and actual attorneys’ fees and costs through all levels of proceedings.

16.  This Guaranty may be executed in counterparts, all of which executed counterparts shall
together constitute a single document. Signature pages may be detached from the counterparts and
attached to a single copy of this Guaranty to physically form one document.

THIS WRITTEN GUARANTY REPRESENTS THE FINAL AGREEMENT BETWEEN THE

PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,

CONTEMPORANEOQOUS, OR SUBSEQUENT WRITTEN AGREEMENTS OF THE PARTIES.

THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.
BROOKFIELD GUARANTOR:

By:

Name:

Title:

Date Signed:

CDC GUARANTOR:

By:

Name:

Title:

Date Signed:

City of Alameda:
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City hereby accepts this Guaranty and, in connection
herewith, acknowledges and agrees to its terms and
conditions, including, without limitation, Section 10
hereof.

CITY OF ALAMEDA

By:
Jennifer Ott, City Manager

Date:
Attest: Recommended for Approval:

Lara Weisiger, City Clerk

Approved as to Form:

Assistant City Attorney
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Exhibit A
Legal Description of Property
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EXHIBIT AA
RESHAP PHASE 1 DISBURSEMENT AGREEMENT TERM SHEET (“Agreement”)

Construction and Reimbursement Obligation

BC West Midway, LLC (“Developer”) will cause the design, permitting, and
construction of the RESHAP Phase 1 Improvements (the “Improvements”) as
described in Exhibit G to the West Midway Disposition and Development Agreement
(the “DDA”). The City of Alameda (“City”) will reimburse Developer the total cost of
the Improvements (including, permitting, construction, construction administration,
and reasonable general conditions costs) pursuant to the terms of the Disbursement
Agreement and the DDA. The Improvements will be constructed in accordance with
the Milestone Schedule (as the same may be extended) attached to the DDA.

RESHAP Phase 1 Improvements Costs

The costs and expenses to construct the Improvements (the “Improvement Costs”),
shall include all hard costs and soft costs during permitting and construction including
the Development Sales and Management Fee, which for purposes of RESHAP Phase 1
only, shall be calculated based on Project Cost and not based on Project Revenue
(since there is no RESHAP Phase 1 Project Revenue), and Construction Management
Fee in accordance with the DDA. The Improvements Costs budget is set forth in
Exhibit A. City and Developer understand that the line items in the Improvements
Costs budget are preliminary estimates and that the costs for any individual line item
may change, but that the total Improvement Costs will not exceed $9,500,000.

Construction Documents

The Developer and the City agree that in order to construct the Improvements the
following Construction Documents are required:

- Geotechnical Report

- Demolition Plans

- Public Improvement Construction Drawings

- Any other documents reasonably required to carry out the Improvements

City Disbursement of Improvement Costs

The City has secured $9,500,000 and will allocate such funds to pay Developer the
total Improvements Costs, not to exceed $9,500,000. Developer will contract with
and, at its option, make all direct payments to contractors, consultants, and
governmental agencies as required to design, permit and construct the
Improvements. On a monthly basis, the City will disburse funds at the direction of
Developer either (i) to reimburse Developer for the Improvement Costs incurred by
Developer (or its Affiliate General Contractor) or (ii) to pay such Improvement Cost to
the party to which such costs are due and owing. Developer will prepare a submittal
on an AIA Pay Application (G-702 and G-703) with the following backup
documentation (“Disbursement Request”):
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- List of all invoices included in current Disbursement Request.
- Contractor AlA Pay Applications (G702 and G703);
- Contractor unconditional lien waiver for the cumulative amount of all prior
payments.
- Contractor conditional lien waiver for current pay application.
- Invoice copies all non-contractor costs included in the current Disbursement
Request.
The Disbursement Request amount will be paid by City to Developer or the party
entitled thereto via wire within 10 business days from the date the Disbursement
Request is transmitted to the City.

Improvement Security

Developer will post faithful performance security to cover all costs of public
Improvements to be accepted by City, and labor and materials security to ensure
payment in full of all persons, firms and corporations who perform labor or furnish
materials for work done on said public Improvements to be accepted by City. No
security will be required for the Improvements that will not be accepted by the City.
The costs of security are Improvement Costs.

Insurance

Developer will maintain or provide evidence that Developer’s contractors have taken
out and will maintain, insurance meeting the requirements set forth in the DDA
during the term of construction of the Improvements, the cost of which shall be an
Improvement Cost.

Right of Way Dedication, Easements

To the extent necessary for the completion and acceptance of the Improvements, the
City will procure easements from third parties and will dedicate any and all necessary
Rights of Way.

Compliance and Inspection of Improvements

Developer will cause the construction of the Improvements substantially in
accordance with the approved Construction Documents for the Improvements. All
Improvements shall be inspected by City for compliance City standards, the plans, and
specifications, and applicable regulations.

Completion and Acceptance of Improvements

Upon completion, Developer will provide City with a certificate of completion for the
portion of the Improvements that will be accepted and owned by the City. Within 30
days of receipt of Developer’s certificate of completion, the Public Works Director
shall inspect the public Improvements described herein and send Developer a written
notice stating whether the public Improvements are in accordance with the approved
improvement plans for the Improvements (the “Improvement Plans). If the public
Improvements are not in accordance with the Improvement Plans, the Public Works
Director will list the deficiencies (“Punch List”) that must be corrected to deem the
public Improvements complete in accordance with the Improvement Plans. Upon
satisfactory completion of the Punch List, the Public Works Director will send
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Developer a written notice of completion and such notice shall entitle the Developer
to release, as may be applicable, the Improvements security and will recommend
acceptance of the Improvements to the City Council.

Upon completion of the portion of the Improvements that are related to site
preparation and ground improvements of RESHAP’s Phase 1 parcels, Developer will
provide City with certificates of completion from the geotechnical consultant and civil
engineer of record, certifying that the Improvements have been completed in a
manner such that they will perform according to the geotechnical specifications and
that the pads have been graded to RESHAP’s sheet grade elevations.

Warranty
Developer guarantees that the Improvements constituting public improvements shall

be free from defects of materials or work quality and shall perform satisfactorily for a
period of one (1) year from and after issuance of a notice of completion for such
public Improvements by City , and the Developer shall repair any defects in any such
public Improvements and replace any defective improvements which cannot be
repaired and which occur or arise within said one (1) year period. The costs to
perform the repairs will be subject to reimbursement by the City as an Improvement
Cost.
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