Exhibit 4

CITY OF ALAMEDA ORDINANCE NO 2 8 2 4
- New Series”

AMENDING - THE ALAMEDA ‘MUNICIPAL COi“)E BY.
AMENDING CHAPTER XIII (BUILDING AND HOUSING) BY - -
ADDING A NEW SECTION 13-56 (BXCAVATION INTO THE
 MARSH CRUST/SUBTIDAL ZONE AT THE FORMER NAVAL
AIR STATION ALAMEDA AND FLEET INDUSTRIAL SUPPLY"
CENTER, ALAMEDA ANNEX AND FACILITY) TO ARTICLE _
XV (PITS WELLS AND EXCAVATIONS) ' o

WHEREAS the ma.rshlauds and near shore areas once Iocated ad_; acent to the island
of Alameda were filled with dredge matcnal between approxunately 1900 and 1940 and ’

WHEREAS the marsh crust, and the subtidai zone extcndmg ﬁom 1t, isa hormm that
is identifiable in the subsurface (the interface at the bottom of the fill matenal) which contains
remnants of grasses and other mterndal and su%:tidal features, and

WHEREAS the marsh crust/subttdal zone also contams, at least Iocaliy, elevated
levels of petroieum—reiated substances, such as semi-volatile ofganic compounds, which substances
may pose an unacceptable risk to human health’ and the environment if excavated in marsh -
crust/subtidal zone materials brought to the ground surface and handled in an uncontrolled mariner;
and
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WHEREAS proper handlmg, storage and dlsposal of matenals excavated from the -
marsh crust/subtidal zone, pursuant to state and federal hazardous materials laws, wﬁl help ekmmate
unacceptable exposu:es and nsks to human health and the envuonment and
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WHEREAS ‘the Draﬁ Basc—mde Facused Feasxblhty Study for the Former Subtidal -
Area and Marsh Crust and Ground Water (U.S. Navy, February 20, 1999) - ‘tecommends
mplementauon by the Clty of an institutional control, such as an excavation ordinance, as aremedial *
action related to the cleanup by the United States Navy of Naval Air Station Alameda and the Fleet *
Industrial' Supply Center, Alameda Annex and Faclhty, _Whmh ciosed :mhtary mstallaﬁons are
autxc1pated to be transferred to the Clty; and e ; :
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the, Cxtmatrequmymmhandim& storage and disposal, pursyant to existing stafe and fed:
hazardous materials laws, of materials excavated  from the marsh crust/subtidal zong;vﬂl ggtglg}?m 5
or require any physical activities ofher than optional testing of excavated materials and, therefore,
is exempt from the California’ Environmental ‘Quality Act pursuant to: California Code of
Regulations, title 14; section 15061(b)(3) because there is no pessﬁnhty that the enactment of the

ordinance may have a s1gnzﬁcant eﬂ'ect on the enwronment.

ere Lty _,M-IEREAS 1tcanbeseeamthacertamgr1hatadopuonofapmmngprogmmby _



NOW, THEREFORE, BE IT ORDAI_N_ED.By the Council of the City of Alameda
that:” '

Sec tion 1 Thc Ala.meda Murucnpai Code is hereby amended by addmg anew Section
13-56 (Bxcavation Into the Marsh Crust/Subtidal Zone at the Former Naval Air Station Alameda and
Fleet Industrial Supply Center) to Atrticle XVII (Plts Wells and: Excavatxons) of Chapter XIIL
(Building and Housmg) thereof to read ' g :

13-56 EXCAVATION INTO THE MARSH CRUST/SUBTIBAL ZONE AT THE
FORMER NAVAL AIR STATION ALAMEDA AND FLEET INDUSTRIAL
SUPPLY CENTER, ALAMEDA A.NNEX AND FACILITY

13-56.1 DEF‘INI’I‘IONS
For purposes of this Section 13 56 the foilomg deﬁmttons shail appiy

Bay shall mean San Franmsco Bay, mcludmg the Oakland Estuary and the Oakland
Inner Harbor. . _ . .

_ DT.S'C shall mean the Califorma Enwronmental Protecnon Agency, Department of
Toxic Substances Contro[ ' '

Earth material shall mean any rock, natul_'al s_o.il or fill or any combination thereof.
Excavation SHail méan the' iﬁéchanicéi féiﬁdvé.l of earih iﬁateﬁai -

Hazardous matenais as deﬁned in Cahfonna Health and Safety Code sections
25260(d) and 25501(k), shall mean any material that, because of its gquantity, concentration, or
physical or chemical characteristics, poses & sxgmﬁcant or potential hazard to human health and
safety, or to the environment. ‘Hazardous materials include, but are not limited to, hazardeus*
substances, hazardous waste and any material which a handler or the adxmmstenng agency. has
reasonable basis for believing would be injurious to the health and safety of perscns or harmful to -
the cnvxmnment 1f released into the worlq:lace or the envu'onmcnt. QIR ) ;
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. ‘Subtidal zotie shall méan the underground layer that is the pse«ﬁllmg Bay ﬂoor B
extension of the historic marsh. Together, the marsh crust and the subtidal zone constitute a single,
continuous, underground layer that extends Bayward of the original mean higher high tide line of
Alameda Island, before filling, throughout the area that was filled,



Threshold depth shall mean the depth below which a permit is required by this
Section 13-56. The threshold depth is conservatively identified with the elevation above which
there is little likelihood that substances from the historic:marsh or Bay floor would have mixed
during filling, including a margin’ of safety above the' elevatlon of the mstonc marsh surface or
subtidal zone. Inno event wﬂl the threshold deptin be above mean mgher hlgh water

13-56.2 i Perm;tReqmred

a. It shall be unlawﬁsl for any person ‘including utlhty oompames and the1r :
employees and contractors, to excavate below a threshold depth above the
marsh crust/subtidal zone within the area of the former Naval Air Station
Alameda and Fleet and Industrial’ Supply Center, Alameda Annex and

Facility, as depicted in Exhibit A, hereto, without first obtaining a permit in
wntmg ffom the Chxef Buiidmg Ofﬁcxal

b. - All'excavation below the threshoid depth in the area subj ect to this Section
13-56 shall be perfonned solely in accordance with the permit as approved
and issued by the City.

13-56.3 Depth of Excavatlon Subject to Permlt Requirement.

. The Chief Bmidmg Oﬁicxal shall establ:sh a threshold dcpth, consxstent w1th DTSC's
remedial decision docurnents pertammg to the marsh crust/subtidal zone, below which a permit shall
be required for excavation pursuant to this Section 13-56. The threshiold depth may vary by location.
The Chief Building Official shall publish a map depicting the parcels and threshoid depths for which
a permit is required under this Section 13-56. The Chief Building Official may update the map,
consistent with DTSC’s remedial decision documents pertaining to the marsh crust/subtidal zone, -
as necessary to mcorporate any new information concerning the depth of the marsh cmst/subtldai
zone received by the City since the preparation of the m1t1a1 map.or last update

13-56.4 ‘Exception to i’enmt Requlrement.

R R No pcrxmt shall be reqmred under this Sectxon 13-56 for pile drmng or other
""" penetration of the marsh crust/subtidal zone that involves neither (i) bringing
' materials { fmm below the thr%hold depth to above the threshold depth; nor
" (i) exposure of construcnen workers to sozl excavated from below the
" threshold depth. L :

b, 7 No. pemnt shall be requxred under tl:ns Sectlon 13-56 for excavation

T associated with émergency repair ofpubhc infrastructure facilities; provided,
however, that soil excavated from below the threshold depth in the area of the
marsh crust/subtidal zone, as depicted on Exhibit A, must be managed as
thqugh it were hazardous in accordance with Subsection 13-56.8b.



13-56.5 ?ei—nﬁit Application..

Apphcatmn for a perrmt shall be made in wntmg on forms avallabie in or from the

Building Services Office and shall be filed i in the Bmldmg Services Office. Subsection 13-1.2 of _ '

Article T of Chapier XX regarding Appeals (Section 105.1), Appeal Fee (Section 105. 2),

Expiration (Section 106.4.4), Permit Fees (Section 107.2) and Plan Review Fees’ (Section 107.3)
shall apply to all permits issued pursuant to this Section 13-56. The information required to be
provided on the appimanon shall be dctermmed by the Chief Buﬂdang Ofﬁmal and shall include at
a minimum: :

a. _' LA dé_scﬁﬁtiéh and_mép of tﬁe pro;;er_ty :that' is to be e_xbévated sufficient to
- locate the area of pro'po'sed cxcav'aﬁon on Exhib’it A,

b Detazled plans, prepared bya reglstercd cml engmeer licensed in the State
of California, of the excavation work to be done, mcludmg a drawing with
dimensions to scalc of all proposed excavatlon actmty

c. A statement of the maximum depth of excavation.

d. All elevatlons in pla.ns and apphcatmn matenais subnntted to the City shali
‘be referenced to City Datum and shall show depth below ground surface

e. A cost estxmate for purposes of detennnnng the amount of the bond reqmred .'
to be obtamed pursuant to Subsecnon 13~56 11 .

13-56.6 Certlf' catmns and Acknowledgments

a. The followmg cernﬁcatmns shaﬂ be reqmred as part of the pemut
application:

L The applicant shall szgn a ceruﬁcatxon prepared by the Chlef Bmldxug
. Official acknowledgmg receipt of notice that the property to be
excavated may be in the area of the mamh crust/subtidal zone, and
i that hazardous mate)nals may be encountened durmg excavatlon
2, The apphcant shall s:gn a oertxﬁcauon prepared by the Chief Building
o . Official aclmowledgmg that federal and state hazardous materials
7 laws add régulations will apply to & storage, transportation and disposal
R of anﬂrf materials cxcavated from the marsh cmst/subudal zone that
Tare hazardous matenals

3. The apphcant shall mgn a cemﬁcatlon prepared by the Chief Buildmg
‘Official acknowledging hab:hty for dlsturbmg and removing all
materials from the marsh crust/subtidal zone in accordance with this
Section 13-56 and the permit,



N All buﬂdmg and: excavatzon pcrmlts issued for construction or excavation
 within the area subject to this. SubSectlon 13 56 shail contam the foliewmg =
' written wannng : '

: “Puzsuant to Sectxon 13-56 of Artzclc XVII of Chapter XTI of the Alameda

- Municipal Code, excavation work in the area of the marsh crust/subtidal zone

- within the area of the former: Naval Air Station: Alamcda and Fleet and

Industrial Supply Center, Alameda Annex and Facility, as depicted in Exhibit

A to Section 13-56 of Article XVII of Chapter XIT of the ‘Alameda

Mummpal Code, may be subject to special materials handlmg requirements.

The permittee acimowledges that he ot she has'been informed of the special
- ‘materials hancilmg zequxrcments of Section 13-56 of Article XVII of Chapter
" XTI of the Alameda Municipal Code and that hazardous matenais may be
: -encountered dunng excavauon

13-56.7 Nonﬁcatmn Prmr to Start of Excavatmn

a - After recelpt ofa pcnmt and no less than two' (2} business days (forty-eight
(48) hours mmzmum) before cominencement of any excavation activity in the
area subject to this Section 13-56, the permittee shall notify the Chief
Building Official of t_he planned stax_'t_ of excavation. Said notification shall

include a schedule for any excavation work that will last for more than one

_day. ' : '

b. - The permlttee shall give adequate notlce te Underground Serv1ce Alert prior
to commencmg any excavatlon actmty sub_]ect to thxs Sectmn 13-56

13-56.8 Matenals Handlmg

The pertmttee shall elect to follow one or- more of the ¢ courses of action set forth
below before beginning any excavation activities in the area subject to'this Section 13-56. Unless
otherwise demonstrated by the permitice by means of reconnaissance investigation pursuant to
Subsection 13-56 8a, or unless the permittee prepares site management plans pursuant to Subsection
13-56.8¢, soil below the thmhokt depth in the area of the marsh crust/subtidal zone, as depxcted on
Exhibit A, must be managed as though it were hazardous pmsuant to Subsection 13-56.8b. The
permltteeimay clect to follow Subsecﬁon 13-56 8a, but must;co ] iy with Subsection 13-56.8b or
@; 3 matenais below the threshq 1d depth are hazardous materials.

8N exlstm'g (qrmauon used to satisfy the
nents ofSuBsectmn 13-56.8a shall be reported to and filed with
the Clty All o‘nserva&ons, C r encounters vnth the marsh cmst/subtxdai zone durmg excavaﬁon shall
bcreportedtotheCzty ' : _ S

: 'a. _ Reconnalssance Investlgatmn to Rule Out the Presence of Hazardous
* Materials Below the Threshold Depth, .~ *



The permittee may ‘elect to use reconnaissance borings, pursuant to a plan prepared
bya quahﬁed registered engineer or registered geologist, hceﬂsed in the State of California, to rule
out, to the satisfaction of the Chief Building Ofﬁcxal the presence of hazardous materials below the
threshold depth in the area to be excavated, As part or all of the reconnaissance plan, the permittee
may make use of existing information, where appropnate if the existing information is directly
relevant to the location and depth to be excavated and contains observations or results of analyses
that assist in concluding whether hazardous materials are present. The reconnaissance report shall
include a description of all observations from beIow the threshold depth ev1dencmg the presence or
absence of the marsh crust/subt;dal ZOTE:

S A If hazardous matenals are found below the threshoid depth within the
: .area to be cxcavated at any time (during reconnaissance or during
excavation} the. pemuttce shall. comply with either Subsection 13-

56.8b or Subsection 13-56.8¢c, at his ‘or her electlon

2. If hazardous materials. are not found below the threshold depth
within’ the area to be excavated, no additional materials controls,

except as otherwise may be required under applicable federal, state or
iecal law are requlred undcr tIus Secuon 13—56

b.. . Handlmg Materaals Excavated From Below the Threshold Depth as
- Hazardous Materlals :

If the permlttee has not ruled out the presence of hazardous matenals pursuant to
Subsection 13-56.8a, or elects not to‘prepare a site management plan and materials testing program
pursuant to Subsection 13-56. 80, the permittee shall presume that materials. excavated from below
the threshold dépth must be dxs;)osed atan appmprzately permitted msposal facmty In-addition, no
excavated materials from below the threshold depth may be stockpxled pnor o dmposal ‘or returned
to the excavation. S .

' e ' _Preparahon of Construct:on Slte Management Plan for Handimg
- Materials Excavated From Below the Threshold Depth '

| I _' In hcu of haudlmg matenals excavated ﬁ-om beiow the threshold :
depth pursuant fo the mtncuona m Subsectxon 13-56. 86, the_ '

7 The' construchonhte managemcnt p*lan shall mclude, ata mlmmum,
- provxswns govermning control ofpmcxpltauon Tunon and run off from
~stockpiled soils, soil segrégation, securing of stockpiled soils,
duration of stockpiling, and contingency plans for handling materials
excavated from below the threshold depth that prove to be hazardous
mateﬂals



2, The permittee shall hire a qualified registered engineer or registered
geologist, licensed in the State of California, to oversee compliance
-with the approved construction site ‘management plan, and shall
- transmit to the Chief Building Official t upon completion of the project
wntten certlﬁcauon of .compliance. with -the construction site
. management plan., The certification report shall include a description
- of all observations from below the threshold depth evidencing the
.- presefice or absence of the marsh crust/subtidal zone,

13-56.9 . . Health and Safety Plan

'I‘he apphcant shall cause to be prepared by a cemﬁed mdustnai hygaemst and keep
on the c(msimcuon site at all times, a health and safcty plan to protect workers at the excavation site
and the general public to the satisfaction of the Chief Building Official. The Chief Building Official
may prepare and provide to applicants a model health and safety plan which, if used by the applicant,
shall be- modified by the applicant’s certlﬁed industrial hygwmst to suit the speclﬁc requirements
of the applicant’s project.

13-56.10 Excavation Site Best Management Practices.

AJl excavation and matenais ha.ndimg actnm;les penmtted under ﬂus Section 13-56. -
shall be conducted in accordance with applicable Alameda Countywide Clean Water Program Best
Management Practices and City of Alameda Storm Water Managemcnt and Discharge Control .
Program Ordinance: reqmrements S .

13-56.11 Bands.

Upen a finding by the Chief Building Official that a penmt should issue for '

excavation pursuant to this Section 13- 56, a surety or performance bond conditioned upon the

faithful performance and completion of the pcrmmed excavation activity shall be filed with the City.
Such bond shall be executed in favor of the City and shali be maintained in such form and amounts
prescribed by the Risk Manager sufficient to ensure that the work, if not completed in accordance .
with the approved plans and specifications, will be corrected to eliminate hazardous condmons

13-56.12 Nonassumptmn of Liabihty

- In undextakmg to reqmm apphcauts for certam excavatzon penmts to comply with the
reqmrcments of this Section 13-56, the City of Alameda is assummg an undertaking only to promote
the general welfam “The City.is not assummg, nor. is it imposing on itself or on its officers and

employees, an obligation for breach of which it is hab!e in money damag% to any person who claims
that such breach prommateiy caused injury. ' . e PR

13-56.13 Constructmn on City Property

a.. .. The Chxef Bluldmg Official shall prepare standard work procedures that
comply w1th all the requxrements of tins Sect:on 13-56 for all City



construction - or improvement - activities ' involving excavation below the

threshold depth in the area subject to this Section 13- 56, All departments,

boards, commissions; ‘bureaiis and agencies of the City of Alameda that

~ conduct copstruction or improvements on land under their jurisdiction

' 'mvoivmg excavation below the threshold depth'in the area subject to this
' Sechon 13- 56 shaEl follow such standard work procedmes

b. The Cxty shall include in all contracts mvolvmg excavation below the
threshold depth in the area subject to this Section 13-56'a provision requiring
City contractors to comply with all the requiremerits of this Section 13-56.

*+ ‘All contracts entered into by depanments boards, commissions, bureaus and

agencies of the City of Alameda that authorize construction or improvements
on'land under their: Junsdzchon mvoivmg excavation below the'threshold
depth in the area sub;ect to thiS Section 13-56 also shall contain such standard- E
contract provision. :

13-56.14 Severability.

If any section, subsectiorn, subdmsxon, paragraph sentence clause or phrase of this
Section 13-56 or any part thereof is for any reason held to be unconstitutional or invalid or
ineffective by any-court of competent Junsdletmn such decxslon shall not affect the: validity or -
effectiveness of the remaining portions of this Section 13-56 or any part thereof. The City Council
hereby declares that it would have passed each section, subsection, subdivision, paragraph, sentence,
clause or phrase of this Section 13-56 irrespective of the fact that one or more sections, subsections,
subdivisions, paragraphs, sentences, clauses or phrases be declared unconstztunonal ot invalid or-
effective. : :

13-5615 Pemﬁt Fee :

No pemts for excavatlou in the marsh crust/subt:dal zone shall be lssued unless a
fee has been pald 'I‘he fee sha!l be set by Clty Councll resolutlon EE o

13-56.16 Penaltles

a. Any person, - including utxhty compamee and thexr emp!oyeee and
' contractors, violating any of the provisions of this Section 13-56 shall be
v "deeme& guﬂty ofd msdemeanor, and each person shall be deemed guiltyof
@ separate eﬁ'ense for eachi and every day or portion thereof ‘during which any. -
““violation 'of ‘any of the’ prowsions of this: Sectxon 13-56 15 ‘committed,
continued or permitted, and such violation may be proseciited and punished
as an infraction or misdemeanor pursuant te the promsions of Sectxon 1-5 1
of the Alameda Mnmmpal Code :

b.: 0 Any person, mcludmg utility companies and thelr employees and contractors,
© . that comimences any excavation without first obtmmng the necessary permits
therefor shall, if subsequently aﬂowed to obtam 4 permit, pay an amount, in



addztlon to the ordmary pemnt fee rcqmred quadmple the permit fee
otherwlse reqmred

13-56.17 Reteatmn and Ava;labtlaty of Permxt Ftles

The City shaH mauntam files pertammg to: all pernuts issued under this Séction 13- 56,
and shall make such files avauiable to DTSC for mspectlon upon request dunng normai busmess

13-56.18 Amendment of Sectmn 13-56

This Sectlon 13-56 shall not be repeaied or amended mthout tiu.rty (30) days prior
wriiten notice to the DTSC Deputy Duector for Sxte Mmgatmn -

S tlon 2 This ()rdmance shall be in full force ané cffect ﬁ'om and after the .
expiration of thirty (30) days from the date of 1ts ﬁna.l passage SN .
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I, the undersigned, hereby certify that the foregoing Ordinance was duly and regularly adopted
and passed by the Council of the City of Alameda in regular meeting assembled on the 15th day
of _February , 2000, by the following vote to wit:

AYES: Coﬁncilmembers Daysog, DeWitt, Johnson, Kerr and
Mayor Appezzato - 5.

NOES: None.

ABSENT: None.

ABSTENTIONS: ©  None.

IN WITNESS, WHEREOF, I have hereunto set my hand and affixed the official seal of said City

this 16th day of _ February _, 2000. ‘

Diane Felsch, City Clerk
City of Alameda







