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Marijuana-Impaired Driving

A Report to Congress

Introduction

This report has been prepared in response to a requirement in Section 4008 (Marijuana-Impaired
Driving) of the Fixing America’s Surface Transportation Act (FAST Act), Pub. L. 114-94. This section
states:

SEC. 4008. MARIJUANA-IMPAIRED DRIVING.
(a) STUDY.—The Secretary, in consultation with the heads of other Federal agencies as appropriate,
shall conduct a study on marijuana-impaired driving.

(b) ISSUES TO BE EXAMINED.—In conducting the study, the Secretary shall examine, at a minimum,
the following:

(1) Methods to detect marijuana-impaired driving, including devices capable of measuring
marijuana levels in motor vehicle operators.

(2) A review of impairment standard research for driving under the influence of marijuana.

(3) Methods to differentiate the cause of a driving impairment between alcohol and
marijuana.

(4) State-based policies on marijuana-impaired driving.

(5) The role and extent of marijuana impairment in motor vehicle accidents.

(c) REPORT.—

(1) IN GENERAL.—Not later than 1 year after the date of enactment of this Act, the Secretary, in
cooperation with other Federal agencies as appropriate, shall submit to the Committee on
Transportation and Infrastructure of the House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate a report on the results of the study.
(2) CONTENTS.—The report shall include, at a minimum, the following:
(A) FINDINGS.—The findings of the Secretary based on the study, including, at a minimum, the
following:
(i) An assessment of methodologies and technologies for measuring driver
impairment resulting from the use of marijuana, including the use of
marijuana in combination with alcohol.
(ii) A description and assessment of the role of marijuana as a causal factor in
traffic crashes and the extent of the problem of marijuana-impaired driving.
(iii) A description and assessment of current State laws relating to marijuana
-impaired driving.
(iv) A determination whether an impairment standard for drivers under the
influence of marijuana is feasible and could reduce vehicle accidents and save
lives.

(B) RECOMMENDATIONS.—The recommendations of the Secretary based on the study,
including, at a minimum, the following:
i) Effective and efficient methods for training law enforcement personnel,
including drug recognition experts, to detect or measure the level of
impairment of a motor vehicle operator who is under the influence of



marijuana by the use of technology or otherwise.

(ii) If feasible, an impairment standard for driving under the influence of
marijuana.
(iii) Methodologies for increased data collection regarding the prevalence and
effects of marijuana impaired driving.

(d) MARIJUANA DEFINED.—In this section, the term ‘‘marijuana’’ includes all substances
containing tetrahydrocannabinol.

This report also is in response the Senate Report #114-243, pg.56-57, that accompanied the
Consolidated Appropriations Act, 2017 (Public Law 115-31) dated May 5, 2017 which required the
Secretary to “develop standards for impairment and assess technologies for measuring driver
impairment...[and] develop criteria for roadside drug testing.”

This report is organized to respond to the requirements stated above in Section 4008 and in the
amendment to Section 4008 contained in the report accompanying the Consolidated Appropriations Act
of 2017. It addresses the five issues to be examined, the four topics for which findings are to be
provided, and concludes with the three areas where recommendations were required (if feasible). It also
addresses the development of standards for impairment, examines the technology available for
measuring impairment and the criteria for roadside drug testing.

First, a background section covers some critical information necessary for the reader to understand some
of the complex technical issues that are the basis for the content that follows. This information is
designed to provide a basic understanding of the process of absorption, distribution and elimination of
alcohol and marijuana in the body, the time course for these processes, the effects these drugs have on
driving-related skills, how drug testing is conducted, and the impaired driving detection process.

In 2009 the National Highway Traffic Safety Administration (NHTSA) issued a Report to Congress on
Drug-impaired Driving (Compton, Vegega, and Smither, 2009) that addressed some of the same issues
covered in this report and some of the material from that report is relevant here and is incorporated in
this report.

Background

There is a large group of drugs that have the potential to impair driving and cause crashes. This larger
body of drugs with the potential to impair driving consists of all psychoactive substances. Psychoactive
substances include alcohol, some over-the-counter drugs, some prescription drugs, and most illegal
drugs. The mechanism by which these drugs affect the body and behavior, the extent to which they
impair driving, and the time course for the impairment of driving can differ greatly among these drugs.

Since the effects of alcohol on driving performance and crash risk are relatively well understood, it is
useful to review and compare what is known about alcohol-impaired driving and marijuana-impaired
driving as it clarifies some of the challenges and unknowns that pertain to marijuana-impaired driving.
Alcohol-impaired driving has been a subject of intense interest and research for well over 60 years.
There have been many studies conducted on the role of alcohol in contributing to traffic crashes starting
in the 1950’s. This research involved studies of alcohol-impaired driving related skills, primarily
through laboratory studies involving subjects dosed on alcohol, using psychomotor tasks (reaction time,
tracking, target detection), driving simulators and drivers on closed courses in instrumented vehicles,



epidemiological studies including roadside surveys of alcohol use by drivers, and studies of alcohol use
by crash-involved drivers. This research built a persuasive case that alcohol was a significant
contributor to traffic crashes. For example, in the 1950’s it was estimated that alcohol-positive drivers
were involved in approximately 50 percent of fatal crashes (involving over 25,000 fatalities per year),
while the latest data available shows that alcohol-related fatal crashes have declined to around

30 percent (involving over 10,000 fatalities per year). In the 1960’s research was able to estimate the
crash risk of drivers at different alcohol concentration levels.

In the ensuing decades extensive efforts were taken to reduce the harm caused by alcohol use by drivers.
These efforts included strengthening laws against alcohol-impaired driving, public education efforts
about the dangers of driving after drinking, development of tools to assist law enforcement in detecting
and arresting impaired drivers, and the prosecution of alcohol-impaired drivers. This included the
development of the Breathalyzer and subsequent more sophisticated methods of measuring alcohol
concentration in the breath. Laws were enacted that made specific alcohol concentrations presumptive
of impairment; subsequently laws were passed that made it a crime to drive with an alcohol level at, or
above a specified level (known as “illegal Per Se” levels). To address the deliberate pace often
encountered in the criminal justice system many States adopted “administrative per se” laws that
allowed for the almost immediate suspension or revocation of the driver license for persons operating a
motor vehicle with an alcohol concentration above a specified level.

Much of this progress in addressing the harm caused by alcohol-impaired driving and the public’s
understanding of this problem derives from the pharmacokinetics (the absorption, distribution and
elimination of a drug from the body) and pharmacodynamics (how a drug affects physiological process
and behaviors). These processes differ, often substantially, for other drugs, including marijuana.
Understanding these differences is critical to understanding how marijuana-impaired driving differs, and
the impact these differences will have on efforts to reduce the harm from drug-impaired driving.

When one consumes alcohol (typically in a drink) it is readily absorbed into the blood system in the
gastrointestinal tract. While there are factors that influence this process (e.g., presence of food) it occurs
in a fairly regular fashion over time. The peak blood alcohol concentration is generally reached within
about 20 minutes after the cessation of drinking. The process of eliminating alcohol from the body starts
almost immediately upon its entry into the blood system. This process takes place primarily in the liver.
Most doses of alcohol overwhelm the quantity and capacity of the enzymes that break it down, so that
alcohol is removed from the bloodstream at an approximately constant rate. The elimination of most
other drugs from the body occurs at a rate proportional to the current concentration, so that they exhibit
exponential decay. This means the elimination occurs most rapidly when higher concentrations are
present and slows down when less of the drug is present.

This fairly steady rate of elimination of alcohol occurs regardless of the concentration of alcohol in the
blood. The rate is influenced by a number of factors (e.g., the health of the liver, experience consuming
alcohol). Thus, the peak BAC reached after consumption of a specific quantity of alcohol depends
primarily on the rate and amount of alcohol consumed, as the rate of elimination is fairly constant. It
should be noted that alcohol readily passes through the blood-brain barrier (that prevents many harmful
substances in the blood from entering the brain). See Figure 1 for a graphic display of this process of
absorption and elimination of alcohol (adapted from APRI, 2003).

When one compares the effects of consuming alcohol on behavior (balance, coordination, reaction time),
attention (divided attention, vigilance), cognition (decision making), and other propensities like risk
taking and judgement, one finds that observed impairment in these functions correlates fairly well with
alcohol concentration (in the blood or breath). Impairment increases with rising alcohol concentration



and declines with dropping alcohol concentration. This correlation between alcohol concentration and
impairment has allowed the use of alcohol concentration (BAC- blood alcohol concentration or BrAC —
breath alcohol concentration) to be used to infer the degree of impairment caused by the consumption of
alcohol. The higher the BAC or BrAC the greater the impairment one will find. This well-established
relationship has provided the basis for laws prohibiting driving with high BACs.

FIGURE 1

General Alcohol Concentration Curve

Peak Phase
~ Post-Absorptive Phase

=

+]
-_—
25
Ot
<8
< 3 Absorptive

v Phase

Time >

In summary, ethyl alcohol is a relatively simple drug whose absorption, distribution and elimination
from the body along with the behavioral and cognitive effects are fairly well documented.

In comparison, the absorption, distribution and elimination from the body of marijuana (and many other
drugs), along with the behavioral and cognitive effects is very different from the case with alcohol. The
term marijuana refers to the plant known as marijuana (cannabis sativa). The typical way in which
marijuana is consumed has been through smoking the plant material (leaves, flowers, seeds and stem),
though other means of ingestion have been used, like through eating food products laced with an active
ingredient of marijuana. The use of edible marijuana products has been increasing in recent years and
presents some interesting new challenges that will be discussed briefly later in this report.

The primary psychoactive substance in marijuana is delta-9-tetrahydrocannabinal (THC). THC is one of
over 500 known compounds in the cannabis plant, including more than 80 other cannabinoids. THC is
associated with the psychoactive effects of ingesting marijuana plant material. THC has been shown to
bind with receptors in the brain (and to a lesser extent in other parts of the body) and it is likely that this
process underlies some of the psychoactive (behavioral and cognitive) effects of marijuana use.

While ethyl alcohol is readily soluble in water, and hence blood, THC is fat soluble. This means that
once ingested, THC is stored in fatty tissues in the body and can be released back into the blood
sometimes long after ingestion. Some studies have detected THC in the blood at 30 days post ingestion
(Heustis, 2007). Thus, while THC can be detected in the blood long after ingestion, the acute
psychoactive effects of marijuana ingestion last for mere hours, not days or weeks. Also, unlike alcohol,
which is metabolized at a steady rate, the metabolism of THC occurs in a different fashion such that



THC blood levels decline exponentially. Some studies have reported a fairly wide variability that is
affected by the means of ingestion (smoking, oil, and edibles), potency, and user characteristics. Most
research on the effects of marijuana has used smoking and often do not measure the concentration of
THC in the blood.

Figure 2
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Figure 2 (above) shows a generalized example of the absorption of THC in the blood (plasma) after
smoking a marijuana cigarette (Heustis, 2007, Huestis, Hemmingfield, Cone, 1992). Blood plasma is
whole blood with the blood cells removed, in other words just the liquid portion of whole blood (serum
is plasma without clotting factors). Note that THC is detectable in the blood within a minute or so after
the initiation of smoking. The peak THC level occurs at the end of smoking or immediately after
cessation (depending on the rate and duration of inhalations). THC levels drop rapidly after cessation of
smoking. In contrast to alcohol, which is metabolized at a relatively steady rate, THC is metabolized at
an exponentially declining rate where the THC blood level first drops rapidly, followed by a slower
decline as lower THC levels are reached. As seen in Figure 2, within 30 minutes the THC level has
dropped to 80 — 90 percent of the peak level. After a few hours only low or no THC can be detected in
the blood. Very low THC levels may persist in the blood from a single administration for more than six
hours.

While peak THC levels occur right after smoking ends, when alcohol is ingested by drinking, a peak
BAC level in the blood or breath does not occur until sometime after the last drink is consumed. As
mentioned above, alcohol primarily is absorbed into the blood (and hence into the lungs) through the
gastrointestinal tract. Depending on a variety of factors it can take 20 minutes or more before alcohol is
detectable in the blood or breath. The peak BAC level is dependent on the rate of intake and the rate of
elimination. For the average person BAC is eliminated at a steady rate of approximately .015 BAC per
hour. Thus, someone with a peak BAC of .16 would still have detectable alcohol in their blood ten
hours later.



Figure 3 (below) shows the time course for THC in plasma after smoking over a longer period of time
(Berghaus 1998; Chester 1995). When a driver’s blood sample is collected, either because of a crash or
if they are stopped by police for suspicion of impaired driving, the collection almost always occurs

hours after ingestion has ceased. Often, time passes between the cessation of smoking and the beginning
of driving, and more time passes between the beginning of driving and the encounter with law
enforcement officials. Yet more time passes between the beginning of this encounter and point in time
when blood is drawn (often after a search warrant is obtained for driving under the influence of drugs or

Figure 3

Time Course of THC Concentration in Plasma after Smoking Marijuana
[15Smg THC in a 70kg person]
(Adapted from Berghaus et. al. 1998 and Chester 1995)
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after the driver has been transported to a hospital post-crash). Thus, the likely THC level detectable in
such a blood sample will be relatively low.

It was mentioned above that the effects of alcohol consumption on behavior, judgement, cognition and
emotions all correlate fairly well with the rise and fall of alcohol concentration in the body as measured
by blood alcohol concentration and breath alcohol concentration. This has been well established
through a large number of carefully controlled studies in which subjects were dosed with alcohol and
had their BAC or BrAC measured repeatedly while they performed a variety of tasks over time

(see US DOT, 1991). The higher the alcohol concentration the greater the impairment that was
observed. As alcohol concentration rose so did the degree of impairment; as alcohol concentration
declined so did the degree of impairment.

Unlike alcohol, marijuana is classified as a Schedule I substance under the Controlled Substances Act.
A much smaller number of studies have looked at the impairing effects of marijuana use on driving-
related skills. Less is known about these effects due in part to the typical differences in research
methods, tasks, subjects and dosing that are used. A clearer understanding of the effects of marijuana
use will take additional time as more research is conducted. The extra precautions associated with



conducting research on a Schedule I drug may contribute to this relative lack of research. For example,
these include the need for a government license to obtain, store and use marijuana, the security
requirements for storage, and documentation requirements and disposal requirements.

While fewer studies have examined the relationship between THC blood levels and degree of
impairment, in those studies that have been conducted the consistent finding is that the level of THC in
the blood and the degree of impairment do not appear to be closely related. Peak impairment does not
occur when THC concentration in the blood is at or near peak levels. Peak THC level can occur when
low impairment is measured, and high impairment can be measured when THC level is low. Thus, in
contrast to the situation with alcohol, someone can show little or no impairment at a THC level at which

someone else may show a greater degree of impairment.

Figure 4

Time Course of Standardized THC Concentration in Plasma,
Performance Deficit and Subjective High after Smoking Marijuana
{Adapted from Berghaus et al. 1998, Sticht and Kiferstein 1998 and
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While high levels of THC are detected in the blood (and oral fluid) during and right after smoking, they
are not typically observed an hour or two later. In cases of traffic crashes or arrests for impaired driving,
it is most likely that only relatively low levels of THC will be found by the time an oral fluid or blood
sample is obtained. Low THC levels of a few nanograms per milliliter (ng/ml) in blood can result from
relatively recent use (e.g., smoking within 1 — 3 hours) when some slight or even moderate impairment
is likely to be present, or it can result from chronic use where no recent ingestion has occurred and no

impairment is present.

Figure 4 above shows this lack of clear correspondence between THC level in plasma and impairment
(also subjective reports of being “high”) in subjects who ingested marijuana through smoking (Ward,
N.J. and Dye, L. 1999). As expected, the peak THC level is reached soon after smoking ends.
However, peak performance deficits are observed long after the peak THC level occurs. In fact, peak
impairment occurs at 90 minutes after smoking while the THC level has declined over 80 percent from



the peak level at that point in time. Notice also that the subjectively reported “high” also does not
correspond well with blood plasma THC concentration. THC level in blood (or oral fluid) does not
appear to be an accurate and reliable predictor of impairment from THC. Also, when low levels of THC
are found in the blood, the presence of THC is not a reliable indicator of recent marijuana use.

The next two sections provide a brief overview of the impaired driving detection process and the drug
testing process.

The Impaired Driving Detection Process

The detection of driver drug impairment typically takes place as a result of a law enforcement officer
observing inappropriate driving behavior. The officer will stop the vehicle and engage the driver in
conversation while the driver is inside the vehicle. The officer at this time may form a suspicion that the
driver is impaired. This suspicion can be based on observations of driving behavior, the appearance of
the driver (e.g., face flushed, speech slurred, odor of alcoholic beverages on breath), the behavior of the
driver, and any statements the driver has made about alcohol or drug use. If the officer suspects that the
driver is impaired, the officer will request that the driver exit the vehicle, and the officer will proceed to
conduct pre-arrest screening tests. This phase can include the use of the Standardized Field Sobriety
Test (SFST), which helps the officer determine whether the driver is impaired by alcohol and if the
driver’s BAC or BrAC is likely to be above the legal limit (Compton, et. al., 2009; Jones, et. al., 2003).

Based on this information, the officer may place the driver under arrest for suspicion of impaired
driving. At this point, the officer will request a breath or blood sample for alcohol concentration testing
— most typically a breath sample, but blood or urine samples could also be requested. If the suspect
agrees to take an alcohol concentration test the officer will, in a jurisdiction that uses breath alcohol
testing, take the offender to a booking location where the sample will be requested, for example, for an
evidential breath test. However in many instances, the officer may obtain the sample at roadside in the
patrol vehicle or in a mobile testing van or similar setting, if an evidential breath test device is available
in the field. In a jurisdiction in which blood alcohol testing is used, the officer will typically obtain a
search warrant and transport the driver to a medicinal facility where a blood sample can be drawn. In
some cases the driver may be transported to a booking facility if a nurse or phlebotomist is available. In
a few jurisdictions law enforcement officers are trained and licensed as phlebotomists and can draw the
blood sample themselves. A recent U.S. Supreme Court case decision said that warrantless blood tests
of alcohol concentration are not generally allowed (Missouri v. McNeely, No. 11-1425, decided April
17, 2013), although warrantless breath alcohol tests are generally permissible as they are less intrusive
than blood tests of alcohol concentration (Birchfield v. North Dakota, No. 14—1468, decided

June 23, 2016).

While there are cases where an impaired driver exhibits signs and symptoms not indicative of alcohol
consumption, most often driver impairment is from alcohol, and thus the officer will typically begin by
testing this possibility. When the BAC test results are incompatible with the observed impairment, then
the officer will consider drugs other than alcohol as the likely cause of the observed impairment.
Typically, if the suspect is found to be under the influence of alcohol, especially when the BAC is at, or
above, the legal limit, the investigation stops at that point, even if the officer has reason to suspect that
the use of other drugs is contributing to the suspect’s impairment.

There are several disincentives for investigating potential impairment due to drugs other than alcohol
when BAC evidence clearly shows an illegal alcohol level. Generally, the alcohol charge meets the



burden of proof and State laws typically do not have additional penalties for multiple substance
impairment.

However, if impairment is observed and BAC tests are negative, officers can seek additional evidence to
support a drug-impaired driving charge. In jurisdictions that participate in the Drug Evaluation and
Classification (DEC) Program, the arresting officer may request an evaluation by a Drug Recognition
Expert (DRE). This program, originally developed by the Los Angeles Police Department in the 1970’s,
trains officers to recognize the signs and symptoms of drug use as an aid to investigating suspected
drug-impaired driving cases. The program is now managed nationally by the International Association
of Chiefs of Police (IACP), with technical assistance from NHTSA. The DRE performs a drug
influence evaluation (DIE) on the suspected impaired driver in order to determine whether the observed
impairment is likely to be due to drug use (and if so, what specific type of drug(s)) or whether the
observed impairment is due to neurological conditions, illness, or disease. The DRE, or arresting officer
in cases where no DRE is available, gathers a biological sample (blood or urine) to be analyzed by a
toxicology lab to confirm the suspect had used a drug or drugs. Currently all fifty States and the

District of Columbia participate in the DEC program with over 8,000 certified DREs.

Drug Testing Process

Generally, prosecution on a drug-impaired driving offense will include evidence that the driver had used
a specific potentially impairing drug, and that an observed impairment likely resulted from that drug use.
It is difficult, though not impossible, to obtain a conviction for drug-impaired driving without evidence
of drug use by the suspect. For example, a suspect may refuse to provide a specimen for testing and/or
the officer may be unable to obtain a search warrant in a timely fashion.

Evidence of drug use is typically obtained by the investigating law enforcement officer (physical
evidence, odor of marijuana use, etc.), but most often comes from forensic testing conducted in a
laboratory of a biological specimen taken from the suspect. Laboratory testing of biological specimens
can be time consuming and expensive.

Laboratory Testing

Because of the large number of potentially impairing drugs the standard process is to conduct a
screening test that will give an indication which of a number of drug categories might be present in the
specimen. Screening tests are easier to conduct, cheaper, and can test for a number of drug categories
simultaneously. For marijuana, it is common to use an immunoassay test designed to detect
cannabinoids. However, a positive screening test cannot be taken as evidence that the drug is present in
the specimen, as these tests lack high specificity, are subject to cross-reactivity, and may on occasion
produce a false positive result. Many of the THC immunoassay screening tests can give a positive
response to the presence of THC metabolites, even though THC is not present in the sample.

Following a positive screening test indicating that a type of drug appears to be present in the specimen, a
more accurate, sensitive and specific test will be conducted for the drugs in the category indicated by the
screening test. These tests are more complicated to conduct, require expensive equipment, and are time
consuming. Many laboratories have backlogs of samples waiting for testing that are many months or
longer.

The testing methods used will often depend on the suspect drug class. Most common are techniques
combining a gas chromatograph (GC) with mass spectrometry (MS), often referred to as

gas chromatography—mass spectrometry (GC/MS). Liquid chromatography is also used in combination
with mass spectrometry, often referred to as liquid chromatography—mass spectrometry (LC-MS).



Often, this process involves further ionization with a second pass through the mass spectrometer or
LC/MS/MS. Not only are these methods highly specific in detecting a specific molecule (based on
atomic weight and molecular structure) they allow the quantification of the amount of the drug present.

Specimen Collection

Evidence that a suspected impaired driver has actually used a drug can be provided by a test that
definitively shows that it is present in a biological specimen. Typically urine or blood specimens are
taken for this purpose and then sent to a laboratory for analysis. There may be a delay of days, weeks,
or months before the results are known. Thus, an officer will not know the test result prior to the time
the suspect is charged. Different biological specimens have advantages and disadvantages, depending
on the purpose of the testing. Biological specimens for drug testing include the following:

e Blood Testing — Blood testing is considered the “gold standard” for testing for the presence of
drugs in impaired driving cases. However, as described in the background section to this report,
currently there is limited ability to relate the amount of a drug or metabolite in blood to the
presence and amount of impairment. Collecting a blood sample is an invasive procedure
typically requiring a search warrant and a nurse or licensed phlebotomist.

e Oral Fluid Testing — The collection of oral fluid is minimally invasive and effective in detecting
many types of drugs, though it may require a search warrant under the same conditions that
pertain to blood sample collection. Devices that collect oral fluid for laboratory testing appear to
be a reliable means of testing for recent drug use. The technology to rapidly, accurately and
reliably collect oral fluid at the point of arrest is quickly evolving. Some companies market self-
contained test kits that can be used by law enforcement; however, these point-of-arrest screening
devices have not been shown to be completely accurate and reliable. Marijuana (THC) is readily
detected in oral fluid, however, there are issues associated with distinguishing use versus
environmental exposure, that have not been fully addressed.

e Sweat Testing — The collection of sweat over time can produce a cumulative record of prior
drug use. However, a positive sweat test result cannot be regarded as evidence of impairment at
the time of an arrest or crash. Sweat testing has no advantages over oral fluid testing, and is
susceptible to contamination.

e Hair Testing — Although it is possible to test samples of hair for drug usage, the results are of
limited utility for drug-impaired driving cases. Positive hair test results cannot be used to
demonstrate drug use at the time of driving. In addition, variations in hair growth and the
addition of substances to the hair, such as coloring products, make it difficult to extrapolate when
drug usage occurred and may also affect the results. While THC can be detected in hair it can
result from environmental exposure (e.g., from marijuana smoke) that can produce a positive hair
test result.

e Urine Testing — The drug testing methodology for urinalysis is well established. Drugs and
drug metabolites are detectable in urine for several days after the drug has been used (and
sometimes for weeks). Urine test results cannot be used to prove that a driver was under the
influence of the drug at the time of arrest or testing. Detection of THC or other cannabinoids in
urine does not necessarily reflect recent use.
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Measuring Driver Impairment Due to Marijuana Use

Review of Research on the Effects of Marijuana use on Driving
Smoking marijuana has been shown to affect a number of driving-related skills. Laboratory, simulator
and instrumented vehicle studies have shown that marijuana can impair critical abilities necessary for
safe driving, such as:
e slow reaction time, for example, responding to unexpected events - emergency braking
(Casswell, 1977; Smiley et. al., 1981; Lenné, M.G., et al., 2010);
e cause problems with road tracking - lane position variability (Smiley, et. al., 1981; Robbe and
O'Hanlon, 1993; Ramaekers, 2004);
e decrease divided attention - target recognition (Smiley, 1999; Menetrey, et. al., 2005), impair
cognitive performance - attention maintenance (Ramaekers, et. al., 2004); and
impair executive functions - route planning, decision making, and risk taking (Dott, 1972,
Ellingstad et al, 1973; Menetrey, et al., 2005).

It should be noted that this type of research typically does not involve measurement of blood THC
levels; rather, subjects’ performance between non-dosed trials (placebo condition) and dosed trials
(when administered marijuana) are compared. As a result of differences in how subjects conduct the
smoking regime (inhalation rate, depth of inhalation, and time between inhalation and exhalation), fairly
wide differences in blood THC levels are likely between subjects.

An example of this type of research on the effects of marijuana on driving related skills is a recent study
conducted by the National Institute on Drug Abuse, the National Highway Traffic Safety Administration
and the Office of National Drug Control Policy using the National Advanced Driving Simulator at the
University of lowa. Volunteer subjects were dosed on marijuana, alcohol or both marijuana and alcohol.
They then drove a full motion driving simulator over a predetermined route. One of the effects of
marijuana use was to cause an increase in the variability of their vehicle’s lane position (the ability to
maintain their vehicle in the center of the lane). Both alcohol and marijuana alone increased lane
position variability and when combined the effects were additive. However, only alcohol increased lane
departures (Hartman, et al 2015).

The same study looked at the speed at which the driver drove relative to the speed limit as a result of
marijuana and alcohol use by the drivers. Subjects dosed on marijuana showed reduced mean speeds,
increased time driving below the speed limit and increased following distance during a car following
task. Alcohol, in contrast was associated with higher mean speeds (over the speed limit), greater
variability in speed, and spent a greater percent of time driving above the speed limit. Marijuana had no
effect on variability of speed. In the combined alcohol and marijuana condition it appeared that
marijuana mitigated some of the effects found with alcohol by reducing the time spent above the speed
limit (Hartman, et al., 2016).

It should also be noted that many studies have not shown impairment on these psychomotor tasks,
cognitive and executive functions as have shown statistically significant impairments. It is not clear
why this is the case. It may stem from different THC doses, different time lags between doses and
testing or driving, differences in the tasks used to assess the effects, tolerance developed through
frequent use, and the different dependent measurement employed and their relative sensitivity to small
effects (Smiley, et al., 1986; Lenné, et al., 2010).

Despite the variability in results, this research has demonstrated the potential of marijuana to impair
driving related skills. It does not show a relationship between THC levels and impairment. These
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studies are conducted under carefully controlled conditions with precise measurements. Under these
conditions even slight changes in performance are often statistically significant. Whether these often
small changes in performance are practically significant (i.e., increase the risk of crash involvement)
cannot be determined within this research framework.

An interesting finding from this research is that after smoking marijuana, subjects in most of the
simulator and instrumented vehicle studies on marijuana and driving typically drive slower, follow other
cars at greater distances, and take fewer risks than when sober (Stein, et al., 1983; Smiley, et al., 1981;
Smiley, et al., 1986; Casswell, 1977; Robbe and O'Hanlon, 1993). These effects appear to suggest that
the drivers are attempting to compensate for the subjective effects of using marijuana. In contrast,
subjects dosed with alcohol typically drive faster, follow at closer distances, and take greater risks.

Given the large variety of driving related skills that are affected by THC, especially cognitive
performance and judgment, the attempt by drivers who have ingested marijuana to compensate for the
effects of marijuana is not likely to mitigate the detrimental effects on driving related skills.

Congress requested an assessment of methodologies and technologies for measuring driver impairment
resulting from the use of marijuana, including the use of marijuana in combination with alcohol. The
measurement of driver impairment is challenging since driver performance is a product of manual,
cognitive, and perceptual skills, and the range of performance reflected in the normal driver population
is large. Deficits in performance can arise from a variety of causes that include alcohol, marijuana and
other drug use, distraction, drowsiness, emotional states (fear, excitement, anger), and other factors.

The DEC program includes a set of signs and symptoms (physiological, effects of the eyes, and
behavior) that are indicative of marijuana use. They are used to determine if observed impairment is
likely to be caused by marijuana. Almost all of these signs and symptoms are not based on driving
impairment.

Current knowledge about the effects of marijuana on driving is insufficient to allow specification of a
simple measure of driving impairment outside of controlled conditions. Other research methods can
contribute to our understanding of the risk of driving after marijuana use and will be addressed later in
this report.

The question of the combined use of alcohol and marijuana is definitely relevant to the issue of impaired
driving. It is not uncommon to find people that have used both drugs. In a study of drug use by fatally
injured drivers conducted in 1991, some 51.5 percent of the fatally injured drivers were found to be
alcohol positive, while 6.7 percent were THC positive (Terhune, et. al. 1992). Of those who were

THC positive over half were also positive for alcohol (the majority of which had high BAC levels).

In the 2013-2014 National Roadside Survey of Drug and Alcohol Use by Drivers, some 9.3 percent of
all (daytime and nighttime) drug positive drivers also had a positive BrAC, while only 6.0 percent of
drug negative drivers were positive for alcohol. Among daytime drivers, 2.5 percent of drug positive
drivers were alcohol positive whereas 0.3 percent of drug negative drivers were alcohol positive.

Some studies have reported increased impairment on driving related skills when subjects are dosed on
both alcohol and marijuana (Robbe and O'Hanlon, 1993; Smiley, et al., 1986). In other cases, no
increased impairment is found. The relative amount of both drugs ingested may help explain this
confusing result. In some cases, the effects of alcohol may be so dominant that the additions of low
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doses of marijuana are not detectable. Further research may help clarify the effects of combined alcohol
and marijuana use.

Thus, there are currently no evidence-based methods to detect marijuana-impaired driving. Marijuana
has some regularly reported effects on driving related skills that might lend themselves to the
development of marijuana-impaired driving detection techniques, similar to those that have been
developed for alcohol-impaired driving (Harris, 1980 and Stuster, 1997). However, many of these
effects can also be caused by alcohol, other drugs and driver conditions and activities like distraction,
drowsiness, and illness. It is not possible to predict whether there might be a unique combination of
cues that could be used by law enforcement to detect marijuana-impaired driving with a high degree of
accuracy. Such a method would need to have an extremely low false positive rate (incorrectly
identifying a driver as marijuana-impaired when they are not) to be useable by law enforcement.

Feasibility of Developing an Impairment Standard for Drivers under the Influence of Marijuana
Currently, there is no impairment standard for drivers under the influence of marijuana. Many of the
reasons for this are discussed elsewhere in this report. They include the fact that there is no chemical
test for marijuana impairment, like a BAC or BrAC test for alcohol that quantifies the amount of alcohol
in their body, indicates the degree of impairment, and the risk of crash involvement that results from the
use of alcohol. The psychoactive ingredient in marijuana, delta-9-tetrahydrocannabinal (THC), does not
correlate well with impairment. While very high levels of THC do indicate recent consumption (by
smoking marijuana) it is very unlikely a police officer would encounter a suspect and obtain a sample of
blood or oral fluid within a short enough time for high THC levels to be detected. As was mentioned
earlier, impairment is observed for two to three hours after smoking; whereas by an hour after smoking
peak THC levels have declined 80% - 90%.

Without a chemical test, the alternative is to develop a psychomotor, behavioral or cognitive test that
would indicate the degree of driving impairment and elevated risk of crash involvement due to
marijuana use. As was described earlier in this report, marijuana has been show to impair critical
driving related skills including psychomotor abilities like reaction time, tracking ability, and target
detection, cognitive skills like judgment, anticipation, and divided attention, and executive functions like
route planning and risk taking. However, available research does not support the development of such a
psychomotor, behavioral or cognitive test that would be practical and feasible for law enforcement use at
this time. It is certainly possible that when more research has been conducted on the impairing effects
of marijuana use on driving, that can be shown to increase the risk of crash involvement, that it may be
possible to develop such a test in the future.

NHTSA, and others, are currently conducting research toward that goal. We are funding a controlled
dosing study of different ways to measure marijuana impairment in driving related skills in the hope that
some of these measures will be amenable to use by law enforcement. The first step is to show that
everyone dosed on marijuana shows an observable amount of impairment in a controlled laboratory
setting. The next step would be to develop simplified versions of these measures that do not require
sophisticated and expensive equipment that are suitable for field use by law enforcement. The last step
would be to establish the relationship between the observed impairment on these tests and elevated risk
of crash involvement. Success in the near term is not guaranteed, but possible.

Devices Capable of Measuring Marijuana Levels in Drivers

Conviction on a Driving Under the Influence of Drugs (DUID) charge, or evidence that marijuana
played a role in a crash, typically requires evidence that the driver was impaired by marijuana at the time
of arrest or the crash. While alcohol concentration (BAC or BrAC) is an accurate measurement of
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alcohol impairment of driving, the presence of THC in the driver’s body has not been shown to be a
reliable measure of marijuana impairment of driving.

Traditionally, measurement of marijuana use by drivers has involved testing biological specimens for
the presence of THC (typically blood samples, though urine and other substance have been used). As
was stated previously, this testing can take days, weeks, or months before the results are available to law
enforcement. The tests take a few hours or less to conduct, but large backlogs in many State laboratories
conducting the testing can result in long delays before results are available. Such tests not only indicate
whether THC was present in the sample tested, they also quantify the concentration or amount of THC
detected. These toxicological tests confirm presence of THC but they do not indicate driver impairment
or necessarily indicate recent marijuana use (when the THC levels are low).

Recent developments in testing technology have resulted in some companies offering oral fluid drug
screening devices that could be used by law enforcement to provide a preliminary indication whether a
laboratory test (e.g., GC/MS/MS) is likely to yield a positive result for THC. Examples of these types of
oral fluid devices include the Alere DDS2°, which tests for five commonly abused drugs, and the Driger
DrugTest® 5000. See Table 1 for the drugs they are designed to detect and for the cutoff levels.

The use of onsite oral fluid screening devices might encourage law enforcement to pursue a drug-
impaired driving charge when they otherwise might not. However, the accuracy and reliability of these
devices has not yet been clearly established. While some studies of these devices have been conducted,
many were funded by the manufacturers (Logan, Mohr, Talpins, 2014; Moore, Kelley-Baker, Lacey,
2013; Logan, Mohr, 2015). At this time, there is insufficient evidence on this subject to draw a firm
conclusion. NHTSA is currently conducting research that is designed to provide some preliminary
information on the accuracy, reliability, sensitivity and specificity of five of these devices.

Table 1
Oral Fluid Drug Screening Devices
Drug Categories and Analytic Cut-Off Levels

Cut-Off Cut-Off
Level Level
Device Drug Category (ng/ml) Device Drug Category (ng/ml)
Driger
Alere DDS2 DrugTest® 5000

Cannabis (THC) 25 Cannabis (THC) 5
Amphetamine 50 Amphetamine 50
Methamphetamine 50 Methamphetamine 35
(MDMA) 75
Benzodiazepine 20 Benzodiazepine 15
Opiates 40 Opiates 20
Cocaine 30 Cocaine 20
Methadone 15 Methadone 20

Downloaded from the Alere website (http://www.alere.com/en/home/product-details/dds2-mobile-test-system.html) and
from the Dréiger website (http://www.draeger.com/sites/enus_us/Pages/Alcohol-and-Drug-Detection/Law-
Enforcement.aspx) on March 16, 2016
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While the presence of THC in a driver (blood, oral fluid, etc.) does not establish impairment, it also does
not distinguish been active use of marijuana and environmental exposure or contamination. Some
studies have shown that people exposed to second-hand marijuana smoke can test positive for THC
(Cone, et al, 2015; Moore et al, 2006).

Methods to Differentiate the Cause of a Driving Impairment between Alcohol and
Marijuana

There are no evidence-based methods to differentiate the cause of driving impairment between alcohol
and marijuana. Given the increasing use of marijuana by drivers in the U.S., there are a number of
efforts underway, including work by NHTSA, to develop ways of differentiating impairment by alcohol
from marijuana. These efforts will take a number of years and a successful outcome cannot be
guaranteed at this time.

Description and Assessment of Current State Laws Relating to Marijuana-Impaired
Driving

All States have laws prohibiting driving while impaired (under the influence or intoxicated) by alcohol
and other drugs (which includes marijuana). These laws have existed for many decades. Under such
statutes a State must prove that the drug “caused” the impaired driving (i.e., a prosecutor must show a
connection between drug ingestion and the incapacity or impairment of the driver).

In addition, some States have what is known as a per se law, that make it a criminal offense for a driver
to have a drug or metabolite in his/her body while operating a motor vehicle. These “zero tolerance”
laws specify that it is illegal to drive with any or more than a specific concentration of the drugs in blood
or urine. They typically cover some or all Schedule I drugs as identified under the Controlled Substance
Act of 1970"). In some cases they cover only specific drugs listed in the statute. They also exclude
categories of drugs, for example, drugs used by a doctor’s order (prescription). In some cases they
explicitly exclude marijuana.

Fifteen States have drug per se (zero tolerance) statutes. In seven States (AZ, DE, GA, IN, MN, PA, and
UT) it is illegal to have any amount of a drug or its metabolite in the body while operating a motor
vehicle (note: the Minnesota law exempts marijuana). In five States (IL, IA, ML, RI, and WI) it is illegal
to have any amount of a prohibited drug in the body while operating a motor vehicle. Three States

(NV, OH, and VA) make it illegal to have specific amounts of specified prohibited substances in the
body while operating a motor vehicle. Two States (NC and SD) make it illegal for a person under age
21 to drive with any amount of a prohibited drug or substance in their bodies. Five States (CA, CO, ID,
KS, and WV) make it illegal for any drug addict or habitual user of drugs to drive a vehicle.

Only a few States (HI, NY, and CA) have DUID statutes separate from their alcohol driving under the
influence (DUI) laws. In all other States, a driver violates a DUI statute if he/she drives under the
influence of alcohol, drugs or a combination of alcohol and drugs. The violation is the same, as are the
penalties. The one exception is the State of Washington in which there are different penalties for only
drug use, as opposed to alcohol use or a combination of alcohol and drug use.

' The Controlled Substances Act, Title II of the Comprehensive Drug Abuse Prevention and Control Act of 1970, is the
federal U.S. drug policy under which the manufacture, importation, possession, use and distribution of certain narcotics,
stimulants, depressants, hallucinogens, anabolic steroids and other chemicals is regulated.
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Twenty States (AL, AZ, AR, DE, GA, ID, IL, KS, KY, MT, NC, OK, PA, RL, SD, TN, TX, VT, WA,
and WV) and Puerto Rico specifically disallow legal entitlement to use the drug as a defense to a DUID
charge. Use of a drug pursuant to a valid prescription and/or according to directions is a defense to a
DUID charge in several States.

All but five States (AL, AK, MA, NJ, and WV) extend their implied consent laws (i.e., to provide a
specimen if requested by law enforcement) to DUID. However, both Alabama and Alaska make a
provision for compulsory testing in cases involving serious injury or fatal crashes. Of the remaining

45 States (plus DC and PR) that extend their implied consent laws to drugged driving, nine (AR, IN, LA,
MD, MN, NE, NM, OH, and RI) provide criminal penalties for a refusal to take a test under the implied
consent law.

Twenty-eight States and the District of Columbia and Puerto Rico allow for a forced taking of a
specimen over the objection of the driver, but this is generally in cases of a serious injury or fatal crash,
and there is probable cause that the driver is under the influence of a drug. Based on the recent Supreme
Court case in (Missouri v. McNeely is: 133 S.Ct. 1552 (2013)) it would appear that law enforcement is
required to obtain a search warrant for blood tests except in special circumstances.

Under implied consent provisions, most State laws stipulate the type of specimen that police officers are
authorized to collect. Thirty-four States permit blood and/or urine; eight States only allow for blood
collection; six States permit saliva; and eight States (plus Puerto Rico) permit “other bodily substances.”

With respect to sanctions, some States have relatively light sentences for first offenders, while others are
more severe in their handling of first offenders. Some States have made a second or third offense a
felony, whereas in other States felony status is not reached until the fourth or subsequent offense.
Penalties, including fines and incarceration, differ from State to State. Many States utilize community
service, house arrest, electronic monitoring, work release, restitution and assessment of cost and fees to
supplement the court’s ability to sanction offenders. Approximately 35 States provide for court-ordered
substance abuse treatment and/or education for offenders. A growing number of States require
participation in a program or treatment as a condition of probation or as a pre-requisite to reinstatement
of driving privileges.

Clearly, there is great variability among the States in how they approach driving under the influence of
drugs. The absence of a separate offense for driving under the influence of drugs makes it difficult to
distinguish between DUID and DWI-alcohol arrest and disposition. A recent attempt to investigate the
effectiveness of drug per se laws was unable to draw conclusions due to the paucity of objective data
and the inability of State data systems to distinguish between DUID and DW]I-alcohol arrests and
convictions (Lacey, Brainard, and Snitow, 2010). In addition, in cases where a driver shows evidence of
multiple impairments, the lack of difference in sanctions between drug- and alcohol-impaired driving
provides little incentive for criminal justice officials to pursue a drugged-driving charge in addition to an
alcohol offense.

Other Relevant Marijuana Laws

Marijuana remains an illegal Schedule I drug from a federal perspective. However, due to the public’s
changing views of marijuana a majority of States have passed laws providing for some type of limited
use of marijuana. These laws include outright legalization of personal recreational use, decriminalization
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of personal use, State laws allowing therapeutic use (“medical marijuana”), and State laws allowing
limited therapeutic marijuana use. The States that have passed these different laws are shown in
Figure 5 below (note this information is accurate as of June 2016, many States have measures on their
November ballots pertaining to marijuana use that will probably result in additional states legalizing
recreational marijuana use and therapeutic use). Within these broad categories there are wide differences
among individual statutes. Twenty-two States and two inhabited territories still conform to the federal
position that marijuana possession and sales are illegal and prohibited entirely.

All of this State legislative activity may be sending a message to drivers that marijuana is not as
dangerous as previously thought. However even if marijuana use is legal, that does not mean that
driving impaired by marijuana is legal or safe. This is similar to the case for alcohol, which is a legal
drug, but driving impaired by alcohol is illegal. This changing perception of the dangers of marijuana
use is likely impacting personal choices regarding marijuana use. As more people choose to use
marijuana it is likely more people will drive impaired by marijuana.

Figure 5
Marijuana Laws in the United States'

Jurisdiction with legalized cannabis.

Jurisdiction with both therapeutic use and decriminalization laws.’
Jurisdiction with legal psychoactive therapeutic cannabis use.
Jurisdiction with legal non-psychoactive therapeutic cannabis use.
Jurisdiction with decriminalized cannabis possession laws.
Jurisdiction with cannabis prohibition.

" Includes laws which have not yet gone into effect.
* Mississippi has only legal non-psychoactive therapeutic cannabis use.
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Currently 25 States have passed therapeutic marijuana use laws (along with Washington, DC, Guam,
and Puerto Rico). These States are shown in Table 2 below along with the year their therapeutic
marijuana use laws were originally enacted (some have modified their therapeutic marijuana use laws
one or more times since enactment). Some of the most recently passed measures have not gone into
effect yet.

An additional ten States have a form of limited therapeutic marijuana use (with low THC and high CBD
allowed). CBD is a cannabinoid that does not appear to be psychoactive and lacks most adverse side-
effects but is believed to have potential for medical purposes.

Twenty-one States and the District of Columbia have decriminalized small amounts of marijuana. This
generally means certain small personal-consumption amounts are a civil or local infraction, not a State
crime (or are a misdemeanor with no possibility of jail time).

Decriminalization States are Alaska (which has subsequently legalized personal consumption and
possession of small quantities), California, Colorado (also now has allowed legalization of personal
consumption), Connecticut, Delaware (enacted in 2015), Illinois (enacted in 2016), Maine, Maryland,

Massachusetts, Minnesota, Mississippi, Missouri, Nebraska, Nevada, New York, North Carolina, Ohio,
Oregon (also now with legalized personal consumption), Rhode Island, Vermont and Washington (now
having legalized personal consumption), and the District of Columbia (also now with legal personal
consumption). A number of cities and counties across the U.S. have also decriminalized personal use
and possession of small quantities of marijuana.

Six of the States that have decriminalized possession or use of marijuana (Minnesota, Missouri, Nevada,
North Carolina, Ohio and Oregon) have made it a low-level misdemeanor, with no possibility of jail for
qualifying offenses. The other States that decriminalized marijuana use have specified small amounts of
marijuana as a civil infraction. As noted above, four of the States that originally decriminalized personal
use and possession of marijuana have subsequently legalized the personal recreational use of marijuana.

Table 2
States with Therapeutic Marijuana Use Laws and Date of Enactment

Date of Date of

State Enactment State Enactment
1. California 1996 2. Alaska 1998
3. Oregon 1998 4. Washington 1998
5. Colorado 2000 6. Hawaii 2000
7. Nevada 2000 8.  Vermont 2004
9. New Mexico 2008 10. Michigan 2008
11. Rhode Island 2009 12. New Jersey 2009
13. Arizona 2010 14. Maine 2010
15. Delaware 2011 16. Montana 2011
17. Connecticut 2012 18. Maryland 2013
19. Massachusetts 2013 20. New Hampshire 2013
21. Illinois 2014 22. Minnesota 2014
23. New York 2014 24. Ohio 2016
25. Pennsylvania 2016
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Some States have passed more than one of these measures. The laws of the remaining twenty-two States
and two inhabited territories follow the federal laws and prohibit marijuana possession and sales are
illegal and prohibited entirely.

Table 3
States with Limited Therapeutic Marijuana Use Laws
State Date Enacted State Date Enacted
Alabama 2014* Iowa 2014
Kentucky 2014 Mississippi 2014
Missouri 2014 North Carolina 2014
South Carolina 2014 Tennessee 2014
Utah 2014 Wisconsin 2013

* Not yet effective

Table 4

States With Personalized Use Decriminalized

State Date Enacted State Date Enacted

Alaska* 2014 California 1976
Colorado* 1975 Connecticut 2011
Delaware 2015 Ilinois 2015
Maine 1976 Maryland 2014
Massachusetts 2008 Minnesota 1976
Mississippi 1977 Missouri 2014
Nebraska 1978 Nevada 2001
New York 1977 North Carolina 1977
South Carolina Ohio 1975
Oregon™ 1973 Rhode Island 2012
Vermont 2013 Washington* 2012
District of Columbia* 2014

* Also has legalized personal possession and use of small amounts of marijuana

Table 5

States Legalizing Recreational Use'

State Date of Enactment Amount Allowed
Alaska 2015 1 oz.
Colorado 2014 1 oz.
Oregon 2015 8 0z.
Washington 2014 1 oz.
District of Columbia 2014 2 oz.

1 — For persons at least 21 years old
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Description and Assessment of the Role of Marijuana as a Causal Factor in Traffic Crashes
and the Extent of the Problem of Marijuana-Impaired Driving

The scope and magnitude of the marijuana-impaired driving problem in this country cannot be clearly
specified at this time. However, there are a number of indicators that suggest that a problem exists.
These include numerous cases of drivers involved in serious injury and fatal crashes who are held
responsible, in part as a result of marijuana-impaired driving, along with a significant number of drivers
arrested and convicted for marijuana-impaired driving. There is also clear evidence that an increasing
number of people use marijuana, perhaps reflecting changing public attitudes toward marijuana use,
possibly due, in part, to State medicinal marijuana laws, decriminalization of marijuana, and legalization
of recreational use of marijuana (see the 2016 report from Monitoring the Future Annual Survey of Drug
Use conducted by NIDA and the 2013-2014 National Roadside Survey). A series of nationally
representative studies of driver use of alcohol and drugs conducted by the National Highway Traffic
Safety Administration have found increased use of marijuana by drivers. These studies have provided
the best empirical evidence regarding marijuana use by a wide swath of the American public (Lacey et
al., 2009; Berning, Compton & Wochinger, 2015). Previous estimates of marijuana use have relied on
self-report data, which likely included some underreporting. The NHTSA studies collected blood and
oral fluid samples from paid volunteer drivers on the road and analyzed these samples for the presence
of THC.

Prevalence of Marijuana Use by Drivers

Over the last five decades, NHTSA and/or the Insurance Institute for Highway Safety (IIHS) conducted
five national surveys to estimate the prevalence of drinking and driving in the United States (Wolfe,
1974; Lund & Wolfe, 1991; Voas et al., 1998; Compton & Berning, 2009; Lacey et al., 2009). The first
National Roadside Survey (NRS) was conducted in 1973, followed by national surveys of drivers in
1986, 1996, 2007, and 2013-2014. These surveys used a stratified random sample of weekend
nighttime drivers in the contiguous 48 States and collected data directly from drivers on the road.

The 2007 NRS added procedures to the NRS for the first time to estimate the use by drivers of other
potentially impairing drugs. Prior roadside surveys had only collected breath samples to determine
breath alcohol concentration (BrAC). Due to developments in analytical toxicology, NHTSA determined
it would be feasible in the 2007 and 2013-2014 surveys to determine driver use of a variety of
potentially impairing drugs including illegal drugs as well as legal medications.

The National Roadside Surveys have shown a remarkable decreasing trend in alcohol use from the first
survey in 1973 to the most recent one in 2013—2014. Figure 6 shows the percentage of weekend
nighttime drivers with BrACs across three categories: BrAC of .005 to .049 g/210L; BrACs of .050 to
.079; and BrACs of .080 and higher. The surveys found a decline in each BrAC category. Further, there
has been a large decrease in the percentage of drivers who were alcohol positive, from 35.9 percent in
1973 to 8.3 percent in 2013-2014. For BrACs of .08 and higher, there was a decrease from 7.5 percent
in 1973 to 1.5 percent in 2013-2014, revealing an impressive 80 percent reduction in the percentage of
alcohol-impaired drivers on the road on weekend nights (Berning, Compton, & Wochinger, 2015).

THC was by far the most prevalent drug detected in this representative sample of drivers. As shown in

Table 6, 8.6 percent of the drivers tested positive for THC in 2007 and 12.6 percent tested positive for
THC in 2013-2014. This represents a large 48 percent increase in the prevalence of drivers testing
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positive for THC in just seven years. On the other hand, the percentage of drivers testing positive for
alcohol declined from 12.4 percent in 2007 to 8.3 percent in 2013-2014, an approximately 33 percent
decrease (Berning, Compton, & Wochinger, 2015).

This is the only reliable source of data on actual THC use by drivers (see Appendix 1 for a brief
description of how this survey is conducted). NHTSA is not currently planning to update this
information, as Congress has prohibited NHTSA from expending funds on this type of research (see the
prohibition on using FY 2016 funds for this purpose per PL 114-113, Division L, Title 1, Section 142,
dated 12-18-2015). Therefore, NHTSA, States, and law enforcement agencies will have to rely on
increasingly outdated data to develop and evaluate measures to reduce drug-impaired driving. It is
unlikely any other entity will have the capability and funding to undertake something of this complexity
and magnitude.

In addition to these national roadside surveys, there have been two Statewide representative surveys of
alcohol and drug use by drivers; one conducted in California in 2012 and the other designed to examine
the effects of the legalization of recreational use of marijuana, specifically retail sales, in Washington in
2014 and 2015.

Figure 6
Percentage of Weekend Nighttime Drivers by BrAC
Category in the Five National Roadside Surveys*3
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Table 6
Weekend Nighttime Prevalence of Alcohol and THC
in 2007 Compared to 2013-2014

Substance 2007 2013 -2014
Alcohol 12.4% 8.3%
THC 8.6% 12.6%

The California Statewide Roadside Survey was the first such survey conducted in one State. It
examined the prevalence of alcohol, marijuana and other drug use by drivers (Lacey J, et al., 2012). The
survey was modeled on data collection procedures used in the 2007 National Roadside Survey of
Alcohol and Drug Use by Drivers, sponsored by NHTSA. The results showed that marijuana (THC)
was the most frequently encountered drug with a prevalence rate of 7.4 percent of weekend nighttime
drivers in California.

The study in Washington State was conducted jointly by the Washington Traffic Safety Commission and
NHTSA. It followed the passage in 2012 of a citizen initiative to legalize personal recreational use of
marijuana and was designed to assess whether the percentage of drivers who tested positive for THC
increased after retail sales of marijuana became legal in July 2014.

Data was collected in three stages: 1) immediately before implementation of legal sales, 2) six months
after implementation, and 3) one year after implementation. The results of the study showed an increase
in THC positive drivers across the three waves: 14.6 percent, 19.4 percent, and 21.4 percent. These
increases were not statistically significant. There was a statistically significant increase in daytime
prevalence of THC-positive drivers between Wave 1 (7.8%) and Wave 3 (18.9%). While there was also
an increase in drivers positive for THC at night across each successive wave (17.5%, 19.8%, and
22.2%), these were not statistically significant.

Estimating Crash Risk of Marijuana-Impaired Drivers

While the extent of use of alcohol by drivers and the risks posed by alcohol use have been well known
for many decades, relatively little has been known about the use of other drugs by drivers and the
associated risks. It is known that marijuana is the most frequently detected drug (other than alcohol) in
crash-involved drivers as well as the general driving population (Terhune, 1982; Terhune et al., 1992;
Lacey et al., 2009; Walsh et al., 2005; Berning, Compton & Wochinger, 2015), and drug-impaired
driving is an issue of increasing public and governmental concern in the United States and in many
other countries (Compton et al., 2009; Asbridge et al., 2012; ICADTS, 2007). While it is readily
apparent that driving-related skills can be impaired by a wide variety of illegal substances and
medications, the nature and scope of the drug-impaired driving problem has been difficult to define
(Jones et al., 2003; DuPont et al., 2012; Houwing, 2013).

As previously discussed there is evidence that marijuana use impairs psychomotor skills, divided

attention, lane tracking, and cognitive functions (Ramaekers, 2000; Robbe & O’Hanlon, 1993;
Moskowitz, 1995; Hartman & Huestis, 2013). However, its role in contributing to the occurrence of
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crashes remains less clear. Many studies, using a variety of methods, have attempted to estimate the risk
of driving after use of marijuana (Li et al., 2012; Asbridge et al., 2012). The methods have included
experimental studies, observational studies, and epidemiological studies. While useful in identifying
how marijuana affects the performance of driving tasks, experimental and observational studies do not
lend themselves to predicting real world crash risk.

Epidemiological Studies

Epidemiological studies differ in how they estimate risk. Culpability studies compare the rate at which
crash involved, drug-positive drivers and drug-negative drivers are deemed to be at fault for their
crashes. Case-control studies compare drug use by crash-involved drivers to drug use by non-crash
involved drivers. In general, the case-control method is preferable since it can eliminate more sources of
potential bias in estimating crash risk resulting from drug use (e.g., alcohol use is much higher at night
and on weekends than during the day or on weekdays). The existing epidemiological research (both
culpability and case-control studies) have produced contradictory estimates of risk for marijuana use.
Some of these studies have suggested that marijuana use has minimal or no effect on the likelihood of
crash involvement, while others have estimated a small increase in the risk of crash involvement.

Two recent population-based case control studies have estimated the crash risk of drug use by drivers by
using NHTSA'’s Fatality Analysis Reporting System (FARS) 2007 data for the crash-involved driver
population and the 2007 National Roadside Survey of Alcohol and Drug Use by Drivers for the control
drivers (Li, Brady, & Chen, 2013; Romano, Torres-Saavedra, Voas, & Lacey, 2014). The Li study
estimated the increased risk of crash involvement for drivers using marijuana at 1.83 times that of drug-
free drivers, while the Romano study found no increased risk of crash involvement for those drivers
testing positive for THC. However, current limitations in the FARS dataset do not allow calculation of
unbiased, reliable and valid estimates of the risk of crash involvement that results from drug use
(Berning & Smither, 2014).

Challenges in Estimating Crash Risk from Drug Use

Conducting case-control studies to estimate the risk of crash involvement from drug use presents many
difficulties. The first challenge is obtaining reliable and accurate estimates of drug use. Many studies
rely on self-reporting (which have obvious inherent problems) rather than actual measurement of THC
in blood or oral fluid. Also, the extent of care regarding the matching of crash-involved and control
drivers varies to a large extent among studies. The more carefully controlled studies, that actually
measured marijuana (THC) use by drivers rather than relying on self-reporting, and that had a high
degree of control of covariates that could bias the results, generally show low risk estimates or in a few
cases no risk associated with marijuana use (Elvik, 2013).

Recent Meta-Analyses

A recent meta-analysis by Li (2012) used nine studies, five of which were based on self-report; of the
remaining four studies, marijuana use was inferred from a urine test in three of the studies (which
indicates the drivers were marijuana users but not necessarily had used marijuana prior to driving). The
studies that used self-reporting produced increased crash risk estimates that ranged from 1.7 to 7.16
times as a result of marijuana use by drivers. The two studies that used urine to determine marijuana use
resulted in risk estimates of 0.85 to 3.43 times, while the two studies using blood analysis had risk
estimates of 2.10 and 2.11 times. The overall pooled risk estimate was 2.66 times.
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Similarly, a meta-analysis by Asbridge (2012) also used nine studies, but six were culpability studies
with only three using a case-control approach. One of the culpability studies used only FARS data (with
associated limitations). Of the three using case-control methods, two used self-report by the control
drivers and one used non-drug positive crash-involved drivers (meaning the controls were drug-free,
crash-involved drivers). The risk estimates resulting from marijuana use ranged from 0.82 to 7.16 (two
studies showing marijuana use reduced the risk of crash involvement while seven studies showed an
increased risk). The pooled odds ratio for all nine studies was 1.92.

Recently, a large-scale population-based case control study (in which an attempt was made to have the
crash and non-crash control drivers represent all crash-involved drivers and all non-crash involved
drivers in the same jurisdiction) was conducted by the European Union to estimate the crash risk of drug
use by drivers. A population-based study can benefit from a large sample of drivers covering a wide
geographic area, which may improve the generalizability of findings. However, the scale of such studies
typically limits the control of subject selection. In a population-based case control study, the case and
control drivers are selected from different sources. For example, the crash-involved drivers might be
injured drivers taken to a hospital after a crash, while the control drivers might be selected from general
traffic. This method lacks the careful matching (day of week, time of day, location, direction of travel,
etc.) used in smaller-scale studies, so it involves some compromise of control for the benefit of a much
larger sample size.

DRUID Study

The recent population-based study known as Driving Under the Influence of Drugs, Alcohol and
Medicines (DRUID), is the largest study of this type (Hels et al., 2010). This study, conducted in nine
European Union (EU) countries: Belgium, Denmark, Finland, Italy, Lithuania, and the Netherlands used
seriously injured crash-involved drivers while Norway, Portugal, and Sweden used fatally injured
drivers. The crash-involved fatally injured driver sample came from a group of drivers for whom a drug
test had been conducted, over a period of two to three years. Seriously injured drivers came from a
sample of drivers taken to a hospital. Controls came from a roadside survey conducted in each of the
respective countries, around the same general time period (e.g., over a year) in each country and
represented a sample of drivers, in some cases, from the same general area from which the fatally and
seriously injured drivers’ crashes occurred. However, in only two of the countries did the controls come
from the exact same area of the country as the crash-involved drivers. The specific locations of the
crashes were not matched to the sites used to obtain the non-crash involved control drivers. Also, drug
presence was determined from blood samples for all the crash-involved drivers, but eight of the
countries used oral fluid to determine drug presence in the non-crash involved drivers (four countries
also used blood for some control drivers).

Odds ratios were used to estimate the risk of crash involvement after marijuana use in the fatally and
seriously injured drivers. The results for the seriously injured drivers showed considerable national
variability, ranging from 0.29 times (reduced crash involvement) to 25.38 times (increased crash
involvement). The combined risk was 1.39 times that of drug-free drivers, but this was not statistically
significant. For fatally injured drivers the estimated risk ranged from 3.91 to 28.88, while the combined
risk was 1.33 times (also not statistically significant).

In a pooled analysis of the DRUID data, the highest risk of crash involvement was for drivers with high

alcohol concentrations (above .12 BAC)—they had a crash risk 20—200 times that of sober drivers.
Drivers with BACs between .08 and .12 were estimated to be 5—30 times more likely to crash than sober
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drivers. Drivers positive for THC were estimated to be at elevated risk (1-3 times that of drivers not
positive for THC), similar to drivers with BAC levels between .01 to <0.05. The DRUID report noted
that some of the risk estimates were based on few positive cases and/or controls which resulted in wide
confidence intervals.

In order to further understand the risk of drug use by drivers, NHTSA, with funding support from the
National Institute on Alcohol Abuse and Alcoholism (NIAAA), contracted with the Pacific Institute for
Research and Evaluation (PIRE) to conduct the largest and most comprehensive study to address alcohol
and drug crash risk in the United States through a case-control study, that employed a rigorous design
involving a precise matching of cases and controls.

This case control study collected information from crash-involved and non-crash involved drivers for
20 months (2010 — 2012) in Virginia Beach, Virginia.

NHTSA's "Crash Risk" Study

This case control crash risk study is the first large-scale study in the United States to include drugs other
than alcohol. It was designed to estimate the risk associated with alcohol- and drug-positive driving.
Virginia Beach, Virginia, was selected for this study because of the outstanding cooperation of the
Virginia Beach Police Department and other local agencies with our stringent research protocol.
Another reason for selection was that Virginia Beach is large enough to provide a sufficient number of
crashes for meaningful analysis. Data was collected from more than 3,000 crash-involved drivers and
6,000 control drivers (not involved in crashes). Breath alcohol measurements were obtained from a total
of 10,221 drivers, oral fluid samples from 9,285 drivers, and blood samples from 1,764 drivers.

Research teams responded to crashes 24 hours a day, 7 days a week over a 20-month period. In order to
maximize comparability, efforts were made to match control drivers to each crash-involved driver. One
week after a driver involved in a crash provided data for the study, control drivers were selected at the
same location, day of week, time of day, and direction of travel as the original crash. This allowed a
comparison to be made between use of alcohol and other drugs by drivers involved in a crash with
drivers not in a crash, resulting in an estimation of the relative risk of crash involvement associated with
alcohol or drug use. In this study, the term marijuana is used to refer to drivers who tested positive for
delta-9-tetrahydrocannabinal (THC). Drivers who tested positive for inactive cannabinoids were not
considered positive for marijuana.

The drug most frequently detected in the oral fluid and blood of drivers was THC, detected in

7.6 percent (n = 234) of the crash-involved drivers and 6.1 percent (n = 379) of the control drivers. To
estimate the risk of crashing associated with drug use, logistic regression was used to obtain odds ratios
(that are close to relative risk estimates). Odds ratios estimate the probability of an event (i.e., crash)
over the probability that such an event does not occur. If a variable (i.e., drug use) is not associated with
a crash, the odds ratio of crash involvement associated with that variable will be 1.00. Odds ratios
above 1.00 indicate a positive relationship, with stronger relationships reflected by higher odds ratios.

The unadjusted odds ratio for THC was 1.25, representing a significantly elevated risk of crashing by
about 1.25 times or 25 percent. These unadjusted odds ratios must be interpreted with caution as they do
not account for other factors that may contribute to increased crash risk. Other factors, such as
demographic variables, have been shown to have a significant effect on crash risk. For example, male
drivers have a higher crash rate than female drivers. Likewise, young drivers have a higher crash rate
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than older drivers. To the extent that these demographic variables are correlated with specific types of
drug use, they may account for some of the increased crash risk associated with drug use.

When the odds ratios were adjusted for demographic variable of age, gender, and race/ethnicity the
significant increased risk of crash involvement associated with THC disappeared. The adjusted odds
ratio for THC positive drivers was 1.05 (95% Confidence Limit of 0.86 — 1.27). This adjusted odds ratio
was not statistically significant.

A final adjustment was made for the presence of alcohol. When both demographic variables and the
presence of alcohol were taken into account, the odds ratio for THC declined further to 1.00

(95% Confidence Limit of 0.83 — 1.22). This means there was no increased risk of crash involvement
found over alcohol or drug free drivers.

As was described above, there was no difference in crash risk for marijuana-positive drivers who were
also positive for alcohol than for marijuana-positive drivers with no alcohol, beyond the risk attributable
to alcohol. Further analyses examined the potential interaction between drug use and breath alcohol
concentration. No statistically significant interaction effect on crash risk was found between for

THC positive drivers and BrAC level.

More information on the methodology of this study is available in a Research Note (Compton and
Berning, 2015 which can be downloaded at: http://www.nhtsa.gov/staticfiles/nti/pdf/812117-
Drug_and_Alcohol Crash_Risk.pdf

Recommendations

Increase the Use of Effective and Efficient Methods for Training Law Enforcement Personnel,
Including Drug Recognition Experts, to Detect or Measure the Level of Impairment of a Motor
Vehicle Operator who is Under the Influence of Marijuana by the Use of Technology or Otherwise.

Currently, training for law enforcement officers to detect and recognize marijuana impairment in drivers
is available in three increasingly detailed levels. Officers at the highest level of training are capable of
making determinations about which drug category (or categories) may be contributing to a driver’s
inability to operate a vehicle. Depending on the individual State and local requirements, not all officers
may receive training in DUID prior to completing their basic training requirements or afterwards.

To improve consistency in training, NHTSA developed an 8-hour course, Drugs That Impair

Driving, which can be used in conjunction with the Standardized Field Sobriety Test (SFST) training.
NHTSA considers SFST training the foundation for all impaired driving detection training. The Drugs
That Impair Driving course was developed to provide a general description of drugs, signs that may
indicate drug use and medicinal conditions that show signs similar to drug use. The course was also
developed to acquaint officers with the most common types of drugs that impair driving.

A second level course, the 16-hour Advanced Roadside Impaired Driving Enforcement Program
(ARIDE), is designed to give officers the ability to apply information they have learned about DUID to
make effective arrests based on probable cause that provides the necessary evidence for prosecution. In
order to accomplish this goal, the program seeks to increase the officer’s overall knowledge of the
general manifestations of alcohol and drug impairment and to increase their ability to recognize these
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indicators in the drivers they encounter during their enforcement duties. If these drivers are suspected to
be impaired, then officers will be better informed in the arrest decision.

In order to expand the number of law enforcement officers who might take this training, NHTSA, along
with the IACP, offers an online version of this training program that is available to law enforcement
agencies.

The highest level of training comes in the form of the Drug Evaluation and Classification (DEC)
program (NHTSA, 2007). In the early 1980s NHTSA started to take the DEC program, based on the

Los Angeles Police Department’s Drug Recognition Expert (DRE) program, nationwide. The DEC
program trains officers to identify the signs and symptoms of drug use that could be used to determine
whether a suspected impaired driver was impaired by drugs and to rule out other possible causes such as
neurological deficits, diseases, and illness. The procedure was designed to aid the officer in determining
what specific type of drug was the likely cause of the observed impairment. The program was intended
to help develop evidence of impairment and guide the analyses of biological specimens when looking
for the presence of drugs other than alcohol in impaired drivers. The DEC training requires 9 days in the
classroom and additional days of field certification testing. The program is designed to provide a
limited number of DREs in a jurisdiction. It is not designed for the routine patrol officer.

As was mentioned previously, the DEC program has expanded to all fifty States and the District of
Columbia. There are currently over 8,000 certified DREs in the program. The ARIDE training is not
designed to provide the same level of expertise as that demonstrated by DREs. An ARIDE trained
officer who encounters a suspected marijuana-impaired driver, would likely summon a DRE to conduct
the DEC program evaluation, if one is available.

In summary, training is currently available to law enforcement personnel in a tiered approach, ranging
from basic information about the different types of drugs that can impair driving, signs and symptoms
that may indicate drug use (including impaired driving cues), to a more detailed training program that
equips officers to better recognize when a driver is likely to be impaired by alcohol, marijuana and other
drugs and collect the necessary information to support an arrest and prosecution. Finally, there is the
DEC program that provides officers with much more detailed information about different classes of
drugs that can impair driving, trains them to use standardized examination and test procedures to build a
convincing case of drug-impaired driving.

Impaired driving training is resource-intensive in terms of cost and time away from normal duties. Law
enforcement agencies typically operate with limited funding and staff and face competing demands.
Most patrol officers will not often encounter a marijuana-impaired driver, so the current tiered approach
is a reasonable way of efficiently dealing with drug-impaired driving.

Continue Research to Enable Development of an Impairment Standard for Driving Under the
Influence of Marijuana, and in the Meantime, Maintain Training and Other Support to Enable Law
Enforcement Officers and Prosecutors to Pursue Cases Using Available Evidence.

As the previous sections of this report have indicated, the poor correlation of THC level in the blood or
oral fluid with impairment precludes using THC blood or oral fluid levels as an indicator of driver
impairment. The use of BAC or BrAC as an indicator of driving impairment has assisted law
enforcement and prosecutors in being able to show that an alcohol-impaired driver has a BAC that has
been demonstrated to increase crash risk. The use of THC level cannot serve this same role for
marijuana-impaired driving (Dupont, Voas, Walsh, Shea, Talpins, & Neil, 2012).
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Toxicologists are not able to provide expert testimony that a specific amount of THC present in a
suspect’s blood (or other specimen) is definitively associated with being impaired by marijuana and
render the driver unable to drive safely.

It should be noted that the DEA has recently provided revised guidance in August of 2016, to
researchers, that should make it easier to obtain and conduct studies using marijuana (21 CFR Part 1301
Docket Number DEA 447 Dated July 15,2016). This should spur more research that may help to
address some of the issues that are currently unresolved about marijuana and driving.

Expert witness testimony by toxicologists that a BAC or BrAC level found in a suspect’s blood or breath
that was over the legal limit, indicates the suspect was too impaired to drive safely is fairly routine
testimony in alcohol-impaired driving trials. However, the absence of BAC or BrAC evidence in an
alcohol-impaired driving case is not a bar to successful prosecution. Drivers frequently refuse to take a
BAC or BrAC test.

A 2012 NHTSA study of BAC test refusals estimated that approximately 21 percent of all suspected
alcohol-impaired drivers requested to take a BAC or BrAC test refuse. That study did not find a
consistent difference in conviction rates between drivers who took a BAC test and drivers who refused
the test. Interestingly, those drivers who refused to take the requested BAC test received substantially
higher penalties upon conviction (Jones & Nichols, 2012).

A properly trained officer who follows good investigatory techniques and carefully documents their
observations can make a convincing case that a driver was too impaired by alcohol to drive safely. The
same is true for suspected marijuana-impaired drivers. The lack of an “impairment standard” equivalent
to BAC level does not prevent the successful prosecution of a marijuana-impaired driver. The lack of
toxicological evidence simply means that the officer has to offer other evidence that the driver was
under the influence of marijuana and too impaired to drive safely.

Whether there is some other more formal and standardized way to determine that a marijuana-impaired
driver is too impaired to drive safely (a test that correlates with increased crash risk) remains to be
determined. NHTSA has research underway that attempts to develop a relatively simple field test for
law enforcement use that would indicate that a suspect is impaired by marijuana. This type of test would
not indicate driving impairment (law enforcement observations would be required for that evidence), but
would be a useful tool for law enforcement, nonetheless.

A number of States have set a THC limit in their laws indicating that if a suspect’s THC concentration is
above that level (typically 5 ng/ml of blood), then the suspect is to be considered impaired. This per se
limit appears to have been based on something other than scientific evidence. Some recent studies
demonstrate that such per se limits are not evidence-based.

A recent study looked at the THC levels in DUID cases in Washington State between August 2009 and
June 2013 where blood samples were sent to the State toxicology laboratory for testing. All of these
cases involved suspects believed to be impaired by marijuana by the arresting officer or DRE. All of the
samples were screened positive by a cannabinoid ELISA immunoassay test. The blood was then
analyzed for THC (cut off 1 ng/ml) using three dimensional gas chromatography mass spectrometry. A
total of 3,814 cases tested positive for THC above 1 ng/ml.

These cases were then evaluated as to whether the THC concentrations exceeded certain thresholds,
specifically, the 2 ng/ml per se threshold applied in Ohio and Nevada and the 5 ng/ml threshold applied
in Colorado and Washington State. The results showed that a sizeable proportion (24.2%) of all drivers
(who were suspected of marijuana-impaired driving), had blood THC concentrations below the per se
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threshold in Ohio and Nevada, while an even larger proportion (62.8%) had concentrations below the
per se threshold in Washington and Colorado.

The adoption of a 5 ng/ml per se law for THC would appear to result in the exclusion of a large number
of drivers who law enforcement officers believe to be impaired by marijuana but whose blood THC
concentrations will fall below this artificial per se threshold during the minimum 1 - 2 or more hours it
will take to collect a blood sample following a stop, investigation and arrest. This will place a large
burden of the officer to make the case through objective evidence of impairment along with signs and
symptoms associated with marijuana use. The blood THC concentrations will often impede, rather than
assist, in making the case to a judge or jury who has to determine whether a suspect is impaired (under
the influence) as a result of their marijuana use (Logan, 2015).

Another recent study conducted using Washington State data was designed to examine whether the
concentration of THC in a drivers blood was a reliable indicator of impairment. This study used

602 drivers arrested for impaired driving in which only THC was detected, with a sample of 349 drug-
free control drivers, for which the subject’s performance in the DRE exam were available. Results
showed significant differences in the THC positive and negative drivers in terms of poorer performance
on the psychophysical tests (walk-and-turn test, one-leg-stand test, and finger-to-nose test) along with
indicators like red bloodshot and watery eyes, eyelid tremor, lack of convergence and rebound dilation.
Having found differences between THC positive and THC negative drivers, the relationship between
blood THC concentration and performance on tests for impairment was examined. Poor correlation
between THC concentration and performance was found, which again indicates that blood THC level is
not a reliable indicator of impairment.

Finally, an assessment of whether the combination of the physiological, cognitive and psychomotor
indicators could reliably predict whether the driver’s THC concentration was above or below 5 ng/ml
threshold was conducted. No differences were found except for the finger-to-nose test. Some individual
signs, symptoms, and tests had weak correlations with the THC concentration being above or below the
threshold, but none of them met basic sensitivity levels for correctly predicting impairment status. The
conclusion of the study was that “there is no evidence from the data collected, particularly from the
subjects assessed through the DRE exam, that any objective threshold exists that establish impairment
base on THC concentrations in suspects placed under arrest for impaired driving” (Logan, Kacninko, &
Beirness, 2016).

A third study that also made use of Washington State data involved drivers in crashes and/or arrested for
suspected driving under the influence, who were investigated by the Washington State Patrol in which
blood samples were tested for the presence of alcohol and other drugs (including marijuana) during the
time period 2005 —2014. An interesting facet of this study was an estimate of time between the crash or
arrest and when the blood draw occurred. Time to the blood draw was not always possible to calculate
due to inadequacies in the records. The median time to draw blood was 165 minutes (almost three
hours). The median estimated time to draw blood for THC-positive drivers was 139 minutes. Drivers
negative for THC (but positive for a THC metabolite carboxy-THC) was 175 minutes. This study found
a clear relationship between the time that is required to do a blood draw and THC concentration, where
the longer time to the blood draw the lower the THC concentration (Banta-Green, Rowhani-Rahbar,
Ebel, Andris, and Qiu, 2016).
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Methods for Increasing Data Collection Regarding the Prevalence and Effects of Marijuana-
Impaired Driving

Encourage States to Collect Data Regarding the Prevalence of Marijuana Use by Drivers and Among
Those Arrested for Impaired Driving

There is a need to improve data collection regarding the prevalence and effects of marijuana-impaired
driving. NHTSA has collected some data on the prevalence of marijuana use by drivers on a national
basis, though NHTSA has been prohibited from continuing to collect this information.! In contrast,
there is little State level data about the prevalence of use of marijuana by drivers being collected. As
States continue to change their laws regarding marijuana use in general and as it relates to driving, this
lack of State level data prevents evaluation of the effect of policy changes on driver behavior, including
willingness to drive while under the influence of marijuana, as well as the effect of marijuana on
crashes, deaths and injuries.

While assessing the number of people driving impaired by marijuana is not currently feasible, a first step
is to measure the number of drivers positive for THC on our nation’s roads or on a State’s roads. As the
number of THC positive driver’s increases, it is likely that the number of marijuana-impaired drivers
will also increase. Measuring the prevalence of THC positive drivers is currently feasible as shown by
NHTSA’s two most recent national roadside surveys of alcohol and drug prevalence conducted in 2007
and 2013-2014, and the two State surveys of the prevalence of alcohol and drug positive drivers.

Reliable trend data on the prevalence of marijuana positive drivers at the State level would allow for the
evaluation of effects of marijuana laws such as:

Therapeutic marijuana use laws

Per Se limits for marijuana (THC)

Decriminalization of personal use of marijuana
Legalization of personal recreational use of marijuana

For example, State surveys could assess the effect of legalized recreational marijuana use on the number
or percentage of people driving after using marijuana. However, such studies require both pre- and post-
legalization data. Similarly, without consistent THC testing of impaired driving arrestees over time,
reports that compare THC positive rates before and after a policy has gone into effect are very difficult
to interpret, as they may simply reflect increased testing rates.

We recommend that States be encouraged to conduct prevalence studies of the number and proportion of
drivers testing positive for THC. Due to the current Congressional prohibition' on NHTSA conducting
national studies of alcohol and drug use by drivers, national data will not be available.

States that do not distinguish between drug-impaired and alcohol-impaired driving in arrest or
disposition data significantly limit their ability to assess the extent of drug-impaired driving and evaluate
the impact of countermeasures. Similarly, the lack of standardized and complete State record systems
limits NHTSA’s ability to make clear inferences about the scope of the national drug-impaired-driving
problem.

'_PL 114-1 13, Division L, Title I, Sec. 142 (12/18/2015) prohibits NHTSA from using FY 2016 funds to conduct national
roadside studies of alcohol and drug use by drivers.
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Establishing and maintaining Statewide arrest data would allow States and others to evaluate the

effectiveness of law enforcement programs on impaired driving, such as the impact of the DEC program

on DUID arrest rates and convictions. Similarly, accurate and complete data about arrests and

convictions for drug-impaired driving would allow documentation of the effects of drug per se statutes

on arrest and convictions.

NHTSA recommends the following data and record system improvements:

+ States should develop record systems that distinguish among alcohol, drugs, or both for
impaired driving cases. These records should be integrated into computerized data systems of
statewide arrest records, the court record systems, and motor vehicle records. One way to
accomplish this would be to have separate offenses for driving impaired by alcohol and driving
impaired by drugs.

» State records systems should document which drugs are used by drug-impaired drivers.
This information would be helpful for law enforcement, toxicologists, and prosecutors.

 Standard toxicological screening and confirmation procedures should be developed for drug
testing laboratories to use in identifying and confirming the presence of drugs that impair
driving. These methods should include standard analytic procedures and minimum detection
thresholds. There also should be training requirements for the personnel operating these tests.

In addition to these data and record system needs, NHTSA recommends the following change in State
statutes:

+ State statutes should be amended to provide separate and distinct offenses and sanctions for
alcohol- and drug-impaired driving that could be applied individually or in combination to a
single case. This would provide an incentive for law enforcement officers to pursue a possible
drug-impaired driving charge even when a BAC equal to or above the limit of .08 g/dL has
already been established.
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Appendix 1

Brief Description of the National Roadsides Survey Procedure

The National Roadside Survey is a nationally representative survey of driver alcohol and drug use. It
uses a multi-stage sampling procedure to select survey locations in 60 Primary Sampling Units (PSU)
across the continental U.S. At each PSU, five actual survey locations were selected at random based on
roadway type and safety considerations.

The survey is conducted off of the roadway in an adjacent parking area.

As a driver approaches a survey site they will pass several large orange construction style signs that say
“Paid Volunteer Survey” and one illuminated variable message board sign also saying they are
approaching a paid volunteer survey site. As the drivers reached the survey site, there was another large
orange sign saying “Paid Volunteer Survey” at the entrance to the survey site. In the survey site facing
approaching traffic is a large banner that says “National Roadside Survey’ (approximately three feet by
five feet). Typically there are flares placed in the roadway as the motorist approached the survey site.
For safety purposes, where there were multiple lanes of traffic approaching the survey site, traffic may
have been diverted to a single curbside lane through use of large orange traffic cones.

The typical survey site accommodated approximately eight cars at a time. When the survey parking
places were occupied, no additional vehicles were allowed into the survey site (approaching vehicles
were waved on to continue down the street). When a survey team member was available, the next
eligible car was allowed into the survey site (waved in at the curb cut entrance to the parking area). This
was done so that someone was immediately available to speak to the driver of a car that pulled into the
survey site. Drivers of trucks or commercial vehicles were not eligible to participate.

As soon as a driver pulled into the survey site a survey team member approached their vehicle, greeted
them and briefly explained what the survey was all about. They were asked if they wished to
participate, if they agreed they were directed into one of the parking places. If they were not interested
in participating they were thanked for stopping by and directed out of the survey site back onto the
street.

At each survey site there were two law enforcement officers, in uniform, with marked police vehicles.
The officers and vehicles were not allowed in the survey site but were located adjacent to the survey site
where they were clearly visible. Depending on the local law enforcement agency practices and
procedures, the police vehicle might have had their emergency lights flashing. Some law enforcement
agencies insisted that their officers (rather than a survey team member) direct traffic at the entrance to
the survey site (either waving an eligible vehicle into the site or waving approaching vehicles to not stop
or attempt to enter the survey site when all of the survey team members were busy). The officers were
present for the safety of the survey team and participants.

After hearing a description of the study purpose and procedure, the driver had to provide verbal consent
in order to participate. During the survey the drivers were asked a number of questions, to provide a
breath sample, oral fluid sample and blood sample. At each stage they had to verbally acknowledge
they understood what had been told to them and consented to continue. The driver was free to decline
any part of the survey while completing the rest of the survey.
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During the 2013-2014 National Roadside Survey a small number of drivers generated some sensational
and inaccurate publicity about the survey. Unfortunately, these individuals garnered fairly extensive
publicity. No attempt to discern the accuracy of these reports were made before they were recirculated
through social media and as “news reports.” In a subsequent study using essentially the same
procedures, extensive publicity was generated in advance of the study in order to prevent
misinformation being spread. State and local press were invited to attend a “mock” survey site and go
through the study protocol themselves. During and after this subsequent roadside survey there were no
complaints or inaccurate stories spread by the media.
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Background

The legalization and decriminalization of marijuana has received a great deal of media attention
across the country, and many States are considering whether they should legalize marijuana for
recreational or medical use. States need information about the impacts of laws that legalize or
decriminalize the use of marijuana, including its impact on driving safety and the State’s driving
while impaired (DWI) system.

A total of 25 States, the District of Columbia, and Guam allow marijuana and cannabis programs
for medical use. Recently approved efforts in 17 States allow use of “low THC, high cannabidiol
(CBD)” products for medical reasons in limited situations or as a legal defense (National
Conference of State Legislatures, 2016). Four States and the District of Columbia have legalized
marijuana for recreational use. Nine States have ballot measures for recreational or legal
marijuana and four States were either gathering ballot signatures or certifying initiatives
(Underhill & Umodo, 2016).

During its most recent survey, the 2013-2014 National Roadside Survey (NRS) of Alcohol and
Drug Use by Drivers, the National Highway Traffic Safety Administration (NHTSA) collected
breath, oral fluid, and blood samples to detect alcohol and drug use by weekday daytime and
weekend nighttime drivers, from a nationally representative sample (Berning, Compton, &
Wochinger, 2015). Nearly one in four drivers tested positive for at least one drug that could affect
safety (22.4% of daytime weekday drivers and 22.5% of weekend nighttime drivers). In 2007,
some 16.3 percent of weekend nighttime drivers tested positive for drugs based on the combined
results of oral fluid and blood tests (Compton & Berning, 2009). In 2013-2014, the percentage of
weekend nighttime drivers who tested positive for drugs (using the same criteria that had been
used in 2007) had increased to 20 percent. The percentage of drivers with marijuana in their
system increased by nearly 50 percent (from 8.6% in 2007 to 12.6% in 2013-2014).

A second NHTSA study, the 2015 Drug and Alcohol Crash Risk Study, initially seemed to find a
statistically significant increase in unadjusted crash risk for drivers who tested positive for use of
illegal drugs (1.21 times), and THC (1.25 times). However, when the crash risk analysis was
adjusted for other well-known risk factors, such as age, gender, race, and ethnicity, there was no
longer a statistically significant difference in crash risk associated with the presence of these
drugs. This finding indicates that these other variables (age, gender, race, and ethnicity)
accounted for the detected increase in risk. This may be due, at least in part, to the fact that young
males are more likely to test positive for illegal drugs and marijuana, and they are also more
likely to be involved in crashes (Compton & Berning, 2015). Alcohol use was highly correlated
with increased crash risk, even after adjusting for other known risk factors.

The Impact of the Legalization and Decriminalization of Marijuana on the DWI System project
examines how the legalization and decriminalization of marijuana impacts a State’s DWI system.
It will focus on the impacts following enactment of recreational and/or medical marijuana laws on
various aspects of the State’s DWI system, including enforcement, prosecution, adjudication,
probation, toxicology, communication, and highway safety operations. Lawmakers, State and
local governments, the Governor’s Highway Safety Association (GHSA), State Highway Safety
Offices, NHTSA, and other Federal agencies, will be the primary audience.

During Phase | of the project, NHTSA and GHSA convened an expert panel of professionals
involved in and impacted by the enactment of recreational and/or medical marijuana laws.
Participants represented States that had enacted such laws (e.g., Washington, Colorado, Oregon,
California) and fields of practice that are engaged in the DWI system, including law enforcement,
prosecutors, judges, probation, toxicologists, and highway safety officials.
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Objective
The objectives of the expert panel included:

e Identifying changes to the DWI system following enactment of laws legalizing and/or
decriminalizing marijuana for medical and/or recreational purposes, including positive,
negative and unintended changes

¢ Identifying lessons learned by these States, including:

o0 Inhindsight, things that these States would have done differently
0 Things that other States (that are currently contemplating changes to their laws)
should consider

¢ Identifying measures that should be used to evaluate the effects of enacting recreational
and/or medical marijuana laws, and their impact on traffic safety and the DWI system,
using both quantitative and qualitative methods.

Participants

GHSA and NHTSA selected panelists from States that had enacted laws that legalized and/or
decriminalized marijuana for medicinal and/or recreational use, and who represented professions
involved in the DWI system, including law enforcement, prosecution, adjudication, probation,
treatment, toxicology, highway safety, communications, and data management. The Volpe
National Transportation Systems Center (Volpe Center) provided logistical support in planning
and facilitating the expert panel. The invitation letter that was used to invite participants is
included as Appendix A. Refer to Appendix B: Meeting Attendees for a complete list of
attendees.

NCREP

NHTSA’s mission is to save lives, prevent injuries, and reduce economic costs due to traffic
crashes, through education, research, safety standards, and enforcement activity. In the Moving
Ahead for Progress in the 21st Century (MAP-21) Act, Congress directed NHTSA to establish a
cooperative program—the National Cooperative Research and Evaluation Program (NCREP)—to
conduct research and evaluations of State highway safety countermeasures. NCREP was
continued in the Fixing America’s Surface Transportation (FAST) Act. This annual $2.5 million
program is administered by NHTSA, and managed jointly by NHTSA and GHSA. Each year, the
States (through GHSA) identify potential highway safety research or evaluation topics they
believe are important for informing State policy, planning, and programmatic activities. One such
topic identified by GHSA forms the basis for this project, reflecting the high level of interest by
the States.

Agenda

The one-and-a-half-day meeting began with welcoming remarks from Jeff Michael (Director,
NHTSA Office of Research and Program Development) and Jonathan Adkins (GHSA Executive
Director).

The expert panel focused on seven areas: law enforcement; prosecution; adjudication, the court
system and treatment; forensic laboratories; data; state highway safety offices; and public
outreach and communication.

During the first day of the meeting, subject matter experts discussed the following questions
regarding each of the focus areas:

0 What changed with the new laws? What really worked and what didn’t work?
o0 Knowing what you know now, what would you have done differently?
0 What are you planning to do in the future?
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During the second day, subject matter experts were asked to suggest measurements to evaluate
the effects of legalizing or decriminalizing marijuana, and to discuss next steps and State needs.

The full agenda used for the meeting is contained in Appendix C. This report contains highlights
from the day-and-a-half meeting, based on the discussions that took place.

Meeting Highlights

The following table summarizes selected points made by expert panelists during the round table
discussions. These points offer insights into the DWI systems in the States that participated in the
meeting, at the time that the meeting was held. For more details about State marijuana laws, refer
to Appendix D: Status of State Marijuana Laws in Expert Panel States. Appendix E contains
details regarding drugged driving per se laws. The DWI systems are discussed at greater length in
the Discussion Topics section below.

State Snapshots

State Selected Points from Participating States

Arizona Lab reports take an average of 6 to 8 months to be provided and up to a year in some cases.
Often, cases are dismissed or there are plea bargains.
A court overturned the 5 nanogram (ng) level, stating there is no scientific evidence that it
causes impairment.

Good police work, careful and detailed observations and notes, corroborated with toxicology test
results, help make the case in court.

California Law enforcement grants are available. The focus is on enforcing the medical marijuana law.

During the first year of a grant, Orange County doubled the number of drug recognition experts
(DREs). Each agency now has one certified DRE. DRE classes are held each month.

Blood samples are the best evidence. Oral fluid does not detect certain drugs.

The State hires contract phlebotomists under the public health code, providing a one-hour
turnaround. A fee is levied against the individual for the blood draw.

There are 10 public and 20 private crime labs. It takes 12 to 18 months to validate methods for
testing new drugs.
Eight prosecutors handle DWI cases and educate district attorneys. Orange County has a 98

percent conviction rate and convicts with less than 3 ng. Warrants have a fast turnaround using a
one page McNeely warrant. Cases are sent to court quickly.

Colorado There are many unanticipated expenses in connection with a new law. For example, the budget
for DRE and ARIDE increased from $50,000 to $500,000.

There is also a new revenue stream from the new marijuana industry. There is potentially a great
deal of money available, but you need to anticipate and document your needs and ask for a share
of the funds.

A representative of the marijuana industry has participated in State task force meetings and
served as a resource for funding for public education.

In 2009, there were 38,000 medical marijuana cards issued; in 2015, there were 116,000. The
number of cards has increased, especially in areas where there are no recreational distributors.
Holders of medical marijuana cards can receive two ounces of marijuana; others can receive just
one ounce.

The State did public outreach early, including on the topic of driving while impaired by
marijuana.

State surveys found that people are more likely to smoke and drive than drink and drive, and
young people drank more alcohol and used more marijuana.
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State Selected Points from Participating States

Montana The State has DWI courts and regular courts.

The type of treatment used is matched to each treatment group. There is a wide age range and
outcomes are good.

DWI courts in the State are participating in a study. Data is reported weekly. Seven out of 74
who received treatment were re-arrested, while 89 percent of the comparison group recidivated.

Oregon Oregon was the first State to legalize marijuana for medical purposes.

Vermont The State pays an outside lab $250 per test and a $10,000 fee for forensic testimony for each
case. Courts have a backlog of 250 DWI cases. There is only one DWI court.

Washington The three markets of illicit (untaxed/unregulated), medicinal and recreational marijuana
currently are estimated to generate $1.2 million in sales daily. Recreational marijuana generated
$75 million in tax revenue last year.

The recreational marijuana law rules were modeled after the liquor regulations in the State.

The State is now developing an electronic warrant system and judges will have tablets to issue a
warrant. Spokane has achieved a 13-minute turnaround time.

Public education can lead to behavior change and changes to the social norm.
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Discussion Topics

In General

The legalized sale of marijuana is a new industry. When States enact laws legalizing marijuana,
highway safety is typically not a primary focus. However, these law changes lead to many
impacts on the DWI system and unanticipated costs, such as increases in law enforcement,
prosecution, court resources, toxicology lab tests, and testimony.

Colorado and Washington State, the first two States to legalize sales of

- . States should
marijuana for recreational use, have generated tax revenue. However, there  ENSRTSEPTERIVSTEEEST
have been fewer funds available to support the DWI system than originally costs and request
anticipated. It is important to anticipate and estimate these costs ahead of resources from new
time, and seek to take advantage of the new funding stream by requesting funding streams.
resources to address anticipated increased needs.

Law Enforcement

In jurisdictions where marijuana is illegal, law enforcement officers who detect drivers with
marijuana are likely to focus primarily on a “possession of marijuana” charge. When marijuana
becomes a legal substance, law enforcement must change its mindset, and focus instead on
whether the suspect was driving while impaired by marijuana. These enforcement efforts require
training for professionals and should be supported by public education, emphasizing the risks of
driving while impaired by marijuana and enforcement efforts to prevent it.

Revenue from marijuana legalization provides an opportunity for
increased training and staffing. Law enforcement training to help
SIS SR ERAERCERGEIRE  officers properly identify impaired drivers is essential, especially
mindset from possession of training in Standardized Field Sobriety Testing (SFST), Advanced

{?nargﬁggitorggx.iﬂgnvgh”e Roadside Impaired Driving Enforcement (ARIDE), and Drug
P y J . Evaluation and Classification (DEC). Training for the arresting
Officers also should focus officer should include recognizing the signs and symptoms of drugs

on signs of impairment, not
on the level of THC.

(including marijuana), since most officers have much more
experience with alcohol than with drugs. Mock trials are useful
elements of the training. They help to illustrate for officers the
issues that are likely to arise in court. When developing and
delivering training, law enforcement should take advantage of experienced prosecutors and traffic
safety resource prosecutors (TSRPs). Police officers should also receive training on report writing
and how to testify in court. The arresting officer is typically the most critical witness in a case.

During an arrest, officers need to focus on signs of impairment, not on the level of THC. They
must take good, detailed notes, based on their observations. The toxicology test can be used to
corroborate their findings.

The trend in drug testing is moving away from urine and toward blood. There is interest in using
oral fluid devices for some drugs (e.g., THC). The possible use of breath testing devices is also
being explored.

The U.S. Supreme Court has ruled (in Missouri v. McNeely, 2013) that warrants are needed in
most cases before drawing a blood sample. In some jurisdictions (e.g., Orange County,
California), this is not difficult to do. In some jurisdictions (e.g., Arizona, Texas, and Utah), if a
suspect refuses to provide a blood sample, a phlebotomist can be brought in, once a warrant has
been obtained. However, blood draws are not permitted without the consent of the suspect in
other States (e.g., Vermont and Washington). Phlebotomists can be hired on a contract basis.
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(This is being done in California.) Regardless of the process, every effort should be made to
reduce the amount of time between stop, arrest, acquiring a warrant and the blood draw.

Officers should be able to find out whether a suspect has a medical marijuana card. Health
information is protected through the Health Insurance Portability and Accountability Act
(HIPAA), but there are exceptions for disclosure for law enforcement purposes. A medical
marijuana card offers a defense for a suspect in possession of marijuana in a
“medical marijuana” State. It is not a defense, however, to driving while
impaired by marijuana. Prosecutors should

.. . . . receive training on
Marijuana laws can be modeled on liquor laws (e.g., Washington State). Itis  ES¥RNFes questior?s o

helpful to develop new legislation in partnership with a broad range of ask.
stakeholders, such as industry representatives, health professionals, law

L -Toxicologist
enforcement, prosecutors, and court officials.

Prosecution

Some State statutes have a “per se” limit of 5 ng (e.g., Colorado). Representatives at the meeting
(including from Colorado) consider that level to be “too high.” According to participants at the
meeting (including toxicologists), the science does not support a per se level, due (at least in part)
to the manner in which marijuana is processed in the human body. If not hampered by legal
statutes, prosecutors in some jurisdictions go to trial and successfully obtain convictions with
levels as low as 2 ng (California).

Cases should be brought to trial based on “the totality of the circumstances.” Vermont’s statute
makes it illegal to drive “while impaired to the slightest degree.”

Marijuana prosecution takes more time and effort compared to other litigation. Good preparation
and report writing by the arresting officer go a long way toward supporting a conviction.

Training and education (for prosecutors, law enforcement, and others) is critical to mount
successful cases against defense arguments about marijuana and drug-impaired driving. Many
prosecutors assigned to DWI and DUID (driving under the influence of drugs, e.g., THC, and not
alcohol) are inexperienced. They are also overworked, with backlogs and not much time for
preparation. Drug-impaired driving cases are challenging. Jurisdictions should insist on using
experienced prosecutors (whenever possible). This is a condition of grant funds in California. If
prosecutors are not experienced, they should rely on TSRPs, whose role is to provide support and
serve as a liaison for front line prosecutors. The National Traffic Law
Marijuana prosecution Center (NTLC) is another resource for prosecutors. They offer training
takes more time and courses in drug-impaired driving, including “Prosecuting the Drugged
effort compared to Driver.” Prosecutors should attend DRE classes and mock trials when they
other litigation. are starting out in this field. Once they gain experience, they should
support and assist law enforcement officials in delivering ARIDE and
DRE training.

Jurors may be sympathetic to offenders. They too should be educated about drug-impaired

driving.

When trying cases, prosecutors should charge separately for alcohol and

drugs, if their statute allows this. If not, the statute should be changed. “Judges don’t want
Offenders should not be permitted to plead to a charge of reckless driving. to ask questions, but

Prosecutors should work closely with law enforcement and toxicology they want to know.”
laboratories, and must ask toxicologists the “right questions” to elicit the - Judge

facts that are needed to establish the foundation for each case. It is important
for prosecutors to understand that testing positive for THC does not
necessarily indicate that a suspect was impaired.
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Court Administration, Adjudication, Treatment, Probation, and Parole

Training and education are critically important. Judges should be educated separately (privately),
so they can ask questions in a safe environment (without appearing uninformed). According to a
judge serving on the expert panel, “Judges don’t want to ask questions, but they want to know.”
“Wet labs” (where judges can observe subjects who have been dosed with marijuana), DRE
cards, State-specific bench books, and other compilations of facts are very helpful to judges.
Prosecutors can provide notices about recent changes to the law (e.g., new statutes, statutory
amendments, or case law) to all judges (who hear these types of cases), through a judicial
educator, or by filing pretrial motions containing the latest information.

While judges are presiding over cases, a reliable assessment of the offender is very important to
ensure that appropriate treatment can be ordered as part of sentencing. Cases often involve a
“battle of experts.” Judges need to be educated so they can weigh competing testimony
knowledgably.

Probation tends to be light, or even not available, for most offenses, since many impaired driving
charges are not felonies (or even misdemeanors), especially on a first or second offense.
However, immediacy of response is important. According to participants at the meeting, at least
60 percent of DUI/DUID offenders do not recidivate. However, the challenge is being able to
predict which 40 percent is at risk of reoffending. This provides another reason why a reliable
assessment is needed.

There is a great deal of support for DWI courts, but it is an expensive option, and it’s not
appropriate for all offenders. DWI court is designed for serious offenders with alcohol and/or
drug dependence issues. It is likely to be counterproductive for offenders who do not need that
level of supervision. A hard suspension can be a barrier to DWI court, since offenders may have
difficulty traveling to the court and meeting their other obligations if they are unable to drive.

Members of the expert panel asked whether DUID offenders should attend DWI court or Drug
court, since DWI courts are designed for DWI offenders and focus primarily on alcohol. For best
practices, see the National Center for DWI Courts online at www.dwicourts.org/.

Some laws require the use of ignition interlocks (which test only for alcohol)

even if the offender was only DUID. Toxicology is a

L . .. . . critical part of the
If individuals have a medical marijuana card and are on probation, this is no 2

L. . . L criminal justice
longer a violation of probation unless this is addressed individually and upfront, system.

by the court. Judges should make sure to address this issue.

Toxicology

Toxicology is the scientific study of chemicals, drugs, and other substances, and how a person or
other living thing reacts to them. Toxicology plays a critical part in the criminal justice system,
especially in drug-impaired driving cases. According to a toxicologist who served on the expert
panel, “Toxicologists rely on research and, unfortunately, there currently isn’t much.”
Accordingly, many cases involve competing testimony about toxicology, “expert versus expert.”

Chronic users (e.g., people using marijuana for medicinal purposes)
Laboratories desperately can have high levels of marijuana present in their bodies, but they
need more equipment and may not be impaired. Data is often misused. For example, carboxy (a
more staff to run tests and metabolite of THC) is “inactive” but its presence may (incorrectly) be
provide testimonies. used to “show” impairment. Some drugs (e.g., prescription
medications) can improve driving, while other prescription medicines,
even if used as directed, can have serious impairing effects.

- Toxicologist
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Toxicology laboratories are grossly underfunded. The workload is high, and it’s hard to keep up.
However, it is important to invest in technology to provide labs with the capacity to handle
increased demands.

Laboratories desperately need more equipment and more staff to run tests and provide testimony.
In Washington State, the number of tests each year increased from 4,500 positive tests to 6,000
positive tests by lowering the “cut-off” (the threshold for being considered positive). In
California, only 25 percent of offenders are tested for THC.

Tests are expensive. Laboratories cannot test all offenders for all drugs. According to a prosecutor
on the expert panel, “It often comes down to the money.” California tests only for THC,
methamphetamine, and barbiturates. In Vermont, a lack of resources has caused long delays
(months) in impaired driving cases.

Delays in drawing samples can cause counts to drop, which makes it less likely that the results
will be positive. Likewise, delays in testing a sample can lead to a similar result, making it harder
to detect drugs. Providing testimony represents an enormous demand of time on laboratory staff.
Washington State reported that testimony was required for 4,000 DUI cases in a single year.

Laboratories across the country (or even within a State) follow very different practices, such as
which drugs to test and which thresholds to use as cut offs. Standardization is needed to allow
statewide or national comparisons and to fill in gaps in data. Consistency in reporting should
address not only positive results, but also what was tested, which cut offs were used, and whether
tests were screens or confirmatory tests. The National Safety Council (NSC) Alcohol, Drugs and
Impairment Division (ADID) has developed recommendations for standardized procedures.
These should be promoted and adopted.

In some jurisdictions laboratories have been privatized. This can make it more difficult to achieve
consistent practices.

Data Systems

There is a great deal of interest in drugged driving data, but this information is “The lack of data
difficult to obtain. For example, if offenders test positive for alcohol (at a blood is tremendous.”
alcohol concentration, or BAC, of .08 g/dL or greater, which is illegal per se in
every State in the U.S.), they are unlikely to be tested for drugs because of the
time, expense, and difficulty in proving a drug-impaired driving case.

-Oregon

There is also very little “pre” data, so even when data is collected (such as following a change in
a State’s law), it is difficult to interpret, since we do not know what conditions were present prior
to the law change. When attempts are made to “compare” pre and post data, other variables can
lead to misleading results. For example, if more attention is paid to drugged driving in a
community, there may appear to be more positive drug results, but the increase may be because
there is now more drug testing. In other words, there may have been as many positive results
before, but we weren’t aware of it because there was less testing.

According to a participant on the expert panel, “The lack of data is tremendous.” And, “If it’s not
measured, it can’t be addressed.”

Even when data is available, the existing data is difficult to interpret. For
example, the presence of drugs does not necessarily equal impairment. For
Data sharing is the example, the Fatality Analysis Reporting System (FARS) does not distinguish
biggest challenge. between active metabolites of marijuana (e.g., hydroxy) and inactive
metabolites (e.g., carboxy).

- Washington State

Data linkage and integration is very important, but it requires time, effort, and
resources. Vital statistics should be included. The Crash Outcome Data
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Evaluation System (CODES) can serve as an excellent model. It includes integrated data from
hospitals, trauma registries, and the National Emergency Medical Services Information System
(NEMSIS), and it links hospital discharge data with crash reports.

Improvements should be made to FARS, such as changes to the coding of marijuana, so that it is
consistent with toxicological reports. Toxicological data should be standardized, and should
address such elements as THC cut-off levels and which drugs were tested. Crash and arrest data
should specify the time, date, and location for serious crashes, not just fatals.

Some States use out of State laboratories, which may lead to delays, extra costs, and a lack of
standardized information.

Highway Safety

The expert panel considered what is the impact of drug positive driving on highway safety.
NHTSA'’s National Roadside Studies show that the presence of THC among drivers has
increased, and THC positive driving now exceeds alcohol positive driving. However, the impact
of THC on crashes is not clear. Fatal crashes have declined in many States,
including Colorado and Washington, and NHTSA’s Crash Risk study did
not show elevated crash risk for THC positive drivers when adjustments “Collaboration and
were made for demographic factors known to be associated with high crash coordination is
risk. According to a highway safety official who served on the expert panel,
“We need to be data driven, but we don’t have the data.” Expert panel - Highway safety official
participants wondered, “How will this impact the movement ‘Toward Zero
Deaths’ or efforts to improve the “safety culture’?”

critical.”

According to expert panel participants, major issues include data, funding, training, studies of the
impacts of marijuana-positive driving, and evaluations of countermeasures. States should either
form or expand the scope of existing task forces, advisory committees, or leadership teams to
focus on these issues. They can (and should) include a broad range of “partners,” including law
enforcement, prosecutors, and non-traditional partners, such as the new marijuana industry. These
task forces, advisory committees, and leadership teams can help identify pressing issues and set
priorities. As stated by a highway safety official on the expert panel, “Collaboration and
coordination is critical.” Plans to address drugged driving should be included in Highway Safety
Plans (HSPs), which are submitted to NHTSA, and Strategic Highway Safety Plans (SHSPs),
which are submitted to the Federal Highway Administration.

Legalized sales of marijuana can generate a great deal of State revenue, and if allowed by statute,
funding can be used to support TSRPs, experienced prosecutors, DWI courts, law enforcement
training and equipment, toxicology laboratory staffing, equipment, and court testimony costs.
Federal funding can sometimes be used for only limited purposes, such
as NHTSA Section 402 funding, which can be used only for highway - .
safety purposes, and Section 154 and Section 164 transfer funds, which  [RLSERER IR EIEUET
can be used only for alcohol-impaired driving. According to a highway bkl VAU L
safety official on the expert panel, “Funding can help fill gaps or try to R S
serve as a catalyst, but it can’t support it all.” A representative from
Washington State on the expert panel noted that there is no funding - Oregon
stream until sales of marijuana begin, and existing funds tend to
already be committed.

medical marijuana.

To date, there is little regulation or oversight over the sale of marijuana, especially medical
marijuana. Its use is expected to rise, even in States that permit recreational marijuana (because
the cost for medical marijuana tends to be much lower).
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Issues relating to marijuana and safety are of interest to many (including the media). State
Highway Safety Offices (SHSOs) have become the “go to” source for a range of related and time-
consuming questions, requiring SHSO staff to be well informed about these issues.

Communications

Medical and recreational marijuana users have become a new “target audience” that require new
messages. The public perception seems to be “Pot is legal, so it must be safe.” States should do
public outreach before marijuana use becomes legal. Public education can lead to behavior
change and changes to the social norm.

Current efforts include Colorado’s campaign, “Drive High—Get a DUI.” The
Colorado’s message is that even though it’s now legal to use marijuana, it’s not legal to
NEEEECERERAPIVIEEY  drive when you’re high. The Drive High slogan is considered humorous, but it is
High—get a DUL" intended also to be informative and to warn marijuana users of the risk of arrest
should they choose to drive impaired by marijuana.

The campaign rolled out three months after recreational marijuana was legalized in the State in
2012. There has been a great deal of interest about the law change and the media campaign. The
State conducted a survey and disseminated the results. The survey showed 46 percent recognition
of the campaign. This has generated a great deal of earned media.

Warning labels are needed. The marijuana industry seems to be eager to “partner” with State
officials to ensure safety, especially in connection with edibles, which present unique risks since
there can be a delay between consuming an edible and feeling its effects. Some users
unintentionally consume too much and then experience an unexpectedly (and, in some cases,
dangerously) intense level of impairment. States should consider partnering with the industry to
develop handouts for medical marijuana dispensaries, similar to prescription drug warnings,
describing the effects and duration.

State expert panel members also expressed the need for talking points to
“Education is key. address public misconceptions and potential misinterpretations of the
Marijuana today is data, including nanogram levels. One expert panelist noted, “Education
different from the is key. Marijuana today is different from the marijuana of yesterday.”

marijuana of yesterday.”

- Oregon

10
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Recommendations

Convening the expert panel was Phase | of a two-phase project to determine the impacts of laws
legalizing or decriminalizing marijuana on the DWI system. Phase Il will be a field study. On the
second day of the expert panel meeting, the participants were asked what measures should be
considered for use during the field study. The following measures were suggested.

Potential Measures for Phase Il of the Study

Presence of marijuana with pre and post levels in:
= serious crashes
= fatal crashes
= single nighttime crashes
= DUl and DUID arrests (separately)
= DRE evaluations
Roadside survey (pre and post levels)
Self-reported attitudes, awareness, and behavior (pre and post levels)
Number of DREs and officers trained in SFST and ARIDE
Number of arrests for DUI/DUID (separately)
Number of convictions
Number of cases presented or rejected and their “cut offs” and characteristics
Licensing actions
Funding and staffing for law enforcement, prosecution, and toxicology laboratories
Number of medical cards and scripts (for medical marijuana)
Volume of sales

The participants were also invited to identify research needs related to marijuana and driving, and
to offer any other recommendations that would be helpful regarding this topic. We received the
following recommendations.

Recommended Research Needs

Develop a field sobriety test for marijuana (validation studies for SFST were based
on alcohol; not marijuana or other drugs)

Explain nanograms
Analyze data from States with data collection, e.g.:
= drug presence in crashes (Washington State)
= prosecutions (Orange County, California)
Support the linking of serious crashes (not just fatal crashes)

Develop new questions for use in State surveys, e.g., age of first use, driving within
three hours of using marijuana

Develop a histogram containing time of contact, blood draw, and testing

Other Recommendations

Revise the coding used in FARS to include marijuana and multi-drug use.

11
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o Standardize toxicology laboratory practices (e.g., drugs tested, levels, use, and
reporting).
e Include time, date, and location in crash and arrest data.

o Assess a wider range of financial costs, e.g., costs needed to “gear up,” including
training, staffing, equipment, DRE, ARIDE, prosecutors, laboratories, and testimony.

e Determine whether an increase in marijuana use leads to an increase in crashes.
e Identify “best (or promising) testing practices,” e.g., using blood or oral fluid.
e Determine whether model laws would be helpful.

e To the extent permitted by law, conduct “wet labs” to train and educate law
enforcement, prosecutors, judges, and the media about the broad spectrum of
marijuana types and users. Cover medical and recreational marijuana in addition to
chronic and occasional users.

In addition, the participants discussed resources that are available. These are listed below.

Resources

o Recent State studies (Colorado, Washington State):
= Volume of sales, THC levels, taxes, products, labeling, and youth access
e Recent, ongoing, or planned research (NHTSA):

= 2007 NRS (3-volume report) and 2013-2014 NRS (Research Note published
in 2015; Methodology report published in 2016; two additional volumes of
full report with Alcohol and Drug Results expected in 2016):

» shows the average proportion of drivers on the road during weekend
nighttime hours and weekday daytime hours with alcohol or drugs in
their systems

= Crash Risk Study (Research Note published; report expected in 2016)

» examines the driver crash risk associated with alcohol and drug use
= Crash Risk Study Il (recently awarded):

» focuses on serious injury and fatal crashes
= Inhaled Cannabis (data collection completed; data analysis continuing):

» focuses on whether inhaled cannabis (with and without alcohol)
impaired driving abilities tested on the National Advanced Driving
Simulator

= Washington State Roadside Survey (report published in 2016):

* reports on the presence of alcohol and drugs, including THC before
and after legalized marijuana sales took place

= Oral Fluid Devices (data collection recently completed; report expected in
2016):

» evaluates the use of oral fluid devices based on a pilot test in
California

12
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Conclusions

“Take Aways”

Laws

Carefully craft new laws. Coordinate and obtain input from those who are most

knowledgeable about the topic, including State officials who will be responsible Carefully craft
for developing and implementing the regulations. Consider seeking input also new laws.

from representatives of the marijuana industry.

Educate yourself and prepare before a law is enacted. Work with a broad range of stakeholders,
including industry representatives, health professionals, law enforcement, criminal justice
officials, communication specialists, State highway safety office personnel and toxicologists.

Avoid per se levels. The science does not support them.

Training and Education

Training and education is critical. It is needed for law enforcement, prosecutors, judges,
probation officers, toxicologists, State highway safety office personnel and members of the
public.

Focus on SFST, ARIDE, and DREs. All law enforcement officers involved in traffic enforcement
should receive SFST and ARIDE training. Jurisdictions should train a sufficient number of DREs
to meet their needs.

Law enforcement should focus on documenting evidence of impairment. Officers need to observe
and document the totality of the circumstances. The presence of THC is corroborating evidence.
Officers should not rely on set levels of THC.

Communication

Conduct public outreach and education early. The public needs to be informed about driving
impaired by marijuana prior to legislative action and before new laws go into effect.

Educate the public about the term *““impairment” and driving while impaired. The public needs to
be reminded that “driving impaired by marijuana” is illegal, even if possession and use of
marijuana may now be legal.

Collaboration

Involve the medical marijuana industry in discussions and planning.
They may be willing (or even enthusiastic) about helping to fund certain
expenses, such as communications.

Involve the marijuana
industry in discussions

and planning.

Strengthen relationships among members of the criminal justice system.
These include law enforcement, prosecutors, probation, and toxicology.
Funding

Request a fair share of new funding streams. New funding streams may become available.
Anticipate and estimate increased costs that are likely to result and request a fair share of those
funds.

Obtain funding for training and education and other critical expenses. Training and education
can support law enforcement (e.g., ARIDE and DRE), prosecutors, judges, and others. Funding
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may be needed also for public information campaigns, highway safety

activities, toxicological testing, and testimony. Have a better
understanding of
Need's “per se thresholds.”

Have a better understanding of ““per se thresholds.” For example, understand
why a threshold of 5 ng is not a good idea.

Create a “‘system” before marijuana is legalized in your State. For example, determine who will
be responsible for licensing dispensaries and establish arrangements for data collection and data
sharing.

Think about the potential impacts of marijuana legalization on other areas. In particular, consider
the impacts on highway safety, health, law enforcement, the courts, toxicology laboratories, and
other related areas.

Overarching Themes

Training and Education

Training and education should be provided to law enforcement, prosecutors, judges, probation,
and toxicology laboratory staff.

Key areas include signs of impairment (for law enforcement, prosecutors, and judges), report
writing (for law enforcement), and courtroom testimony (for law enforcement and toxicologists).
Coordination

It is critical that law enforcement, prosecution, and toxicology laboratories communicate with
each other regarding court cases.

Regarding broader issues, such as policy, the development of laws and regulations, identifying
needs and resources, and setting priorities, it is helpful to involve both traditional (e.g., highway
safety and criminal justice) and non-traditional (e.g., the marijuana industry) partners.

Potential Use of Non-Traditional Partners

Use of non-traditional partners should be considered when involved in Use non-traditional
developing laws, identifying and optimizing resources, educating the public, partners.
and setting priorities.
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Appendix A: Invitation Letter

ek ek k
NHTnhSA —QH SA
www.nhtsa.gov vermors Wighwoy Safey Aviociation

February 25,2015

Narme
Address
City, State

Dear Narze,

You are invited to participate on an Expert Panel to discuss medical marijuana and the legalization
and decriminalization of marijuana on the driving while impaired (DWI) system. This facilitated
Expert Panel is being convened in Washington, DC by the National Highway Traffic Safety
Administration (NHTSA), the Governors Highway Safety Association (GHSA), and Volpe, The
National Transportation Systems Center. The Expert Panel will meet at the Hall of the States, 444
N. Capitol Street, NW, just north of the Capitol. The one and a half-day meeting, to be held

July 14 and July 15, 2015, will start at 9:00 a.m. on the first day and end at 2:00 p.m. on the second
day.

Background

NHTSA s mission is to save lives, prevent injuries, and reduce economic costs due to road traffic
crashes, through education, research, safety standards and enforcement activity. MAP-21 gave
NHTSA statutory authority to establish a cooperative program to research and evaluate state
highway safety countermeasures. MAP-21 provides that the National Cooperative Research and
Evaluation Program (NCREP) be administered by NHTSA and jointly managed by NHTSA and
GHSA. Under the NCREDP, states are requested to submit research and evaluation proposals on
traffic safety topics they believe are important for informing state policy, planning, and
programmatic activities.

One such proposal submitted by the states is the basis for this project, Examination of the 1egalization
and Decriminalization of Marijuana on the DWT System. NHTSA’s Office of Behavioral Research is
currently investigating how a state’s DWI system evolves with the legalization and decriminalization
of marijuana. This study will “tell the story” of how states manage the enforcement, prosecution,
adjudication, and communication following enactment of recreational and/or medical marijuana
laws. NHTSA is looking for professionals at the state level involved in/impacted by the enactment
of a recreational/medical marijuana law (e.g., toxicologists, probation, treatment, judicial, and
prosecutors) to develop a means for “telling the story.”

Panel Goals and Activities

The goal of the Expert Panel is to identify and provide feedback on the best-available measures to
evaluate the effects of passing recreational and/or medical marijuana laws —especially the effect
on driving safety—by developing objective quantitative and qualitative methods to evaluate the
impact of the legalization and decriminalization of marijuana on the DWI system. Questions will
be broken down by topic areas, such as law enforcement and judicial. Examples of the types of
questions likely to be discussed include:

*  What did you wish you had known before marijuana was legalized in your state based on
what you know now?
* What worked/didn’t work when the law changed?
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e What kind of impacts/opportunities are there?

e What information/measures for tracking are available/did you wish were available?
® What are the impacts on border states?

* What do “new” states need to know before enacting or implementing the law?

With your help, we will be able to develop more objective measures and guidelines for assessing a
state's drugged driving policy and to identify the best available measures of success.

Contact for Information for Travel Arrangements

All invitational travel arrangements for participants will be reimbursed by the Volpe Center. Travel
reservations made outside of these arrangements may not be eligible for reimbursement. Katherine
Millette from the Volpe Center will provide specific travel instructions about the expert panel, hotel
reservations, and procedures for invitational travel. She will contact all expert panelists attending the
meeting but should you have questions, you may reach her at 617-494-2455 or

kat.millette. CTR@dot.gov .

Contact for Information about the Panel

If you have any questions about the purpose, goals, or content of the workshop, please contact
Deteece Smither from NHTSA at 202-366-9794 or Dereece.Smither@dot.gov, or Eve Rutyna
from Volpe at 617-494-3447 ot Eve.Rutyna@dot.gov .

Thank you in advance for your professional service to NHTSA, GHSA, and the Examination of the
Legalization and Decriminalization of Marijuana on the DWI System study.

Sincerely,

LA ooy T i

- ‘\_,.) C}V'\'MKTJE’\'V— ﬁ"‘l-—’ )

Dr. Richard P. Compton, Director, Mr. Jonathan Adkins
US Department of Transportation / NHTSA Executive Director
Office of Behavioral Safety Research Governors Highway Safety Association
1200 New Jersey Avenue, SE, NTI-130 444 North Capitol Street, NW, Suite 722
Washington, DC 20590 Washington, DC 20001

ok e Aok

NHTSA ‘GH SA

Governars Highway sm, Associations

www.nhtsagov ¥ R
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Appendix B: Meeting Attendees

Panelists
First Last Organization | State Position LT
Area(s)
Mark Stodola American AZ Probation Fellow | Probation/
Probation and Parole/
Parole Treatment
Association
Jennifer Harmon Orange County | CA Assistant Toxicology
Crime Lab Director
Toxicology,
Forensic Alcohol
Controlled
Substances
Susan A. | Price Orange County | CA Assistant Head Prosecutor/
District of Court - West TSRP
Attorney’s Justice Center
Office
Glenn Davis Office of co Highway Safety Law
Transportation Manager Enforcement
Safety
Jack Reed Department of | CO Statistician Data
Public Safety/
Criminal
Justice
Bob Ticer Avon, co Chief Law
Colorado Enforcement
Police
Department
Emily Wilfong Department of | CO Communications | State
Transportation Manager Highway
Safety Office
Neil Axel Judicial MD Retired District Court
Outreach Court Judge
Liaison NHTSA
Region 3
Aaron Turcotte State Police ME Trooper - Traffic | Law
M. Safety/Impaired Enforcement
Driving Unit;
President,
Maine State
Troopers
Association
Audrey Allums GHSA/ MT Grants Bureau Court
Montana DOT Chief for MT
DOT, NCREP
Committee Chair

18




2015 NHTSA Expert Panel on Legalization/Decriminalization of Marijuana on DWI — Highlights

First Last Organization | State Position AL
Area(s)
Mary Knisely 13th Judicial MT Judge Court
Jane District,
Yellowstone
County,
Montana
Troy Costales Oregon OR Governor's State
Transportation Representative Highway
Safety Division and Safety Office
Administrator
Chuck Hayes IACP OR DEC Program Law
Regional Enforcement
Operations
Coordinator
Leanna Depue GHSA TX NCREP Highway
Consultant Safety
John Flannigan | Vermont State | VT Lieutenant. DRE Law
Police Program Enforcement
Coordinator
Greg Nagurney | Vermont VT Traffic Safety Prosecutor/
Office of the Resource TSRP
States Prosecutor
Attorneys
Mandy White Vermont VT Crash Data
Agency of Technician,
Transportation Vermont Agency
of
Transportation
Dr. Fiona | Couper Washington WA State Toxicology
State Patrol Toxicologist,
Toxicology Forensic
Laboratory Laboratory
Services Bureau
Darrin Grondel GHSA/ WA Director Highway
Washington Safety
Traffic Safety
Commission
Dr. Staci | Hoff Washington WA Research and Data
Traffic Safety Data Manager
Commission
Steve Johnson Washington WA Deputy Chief Substance
State Liquor Control
and Cannabis
Control Board
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NHTSA, GHSA, and Volpe Center Attendees

First Last Organization ST Position
Jonathan | Adkins GHSA DC Executive Director
Kara Macek GHSA DC Communications

Director
Amy Berning U.S. DOT/NHTSA DC Research
Psychologist
Michael Brown U.S. DOT/NHTSA DC Director, Office of

Impaired Driving and
Occupant Protection

Heidi Coleman U.S. DOT/NHTSA DC Chief, Behavioral
Research Division

Richard Compton | U.S. DOT/NHTSA DC Director, Office of
Behavioral Safety
Research

John Marshall U.S. DOT/NHTSA DC Director, Office of

Safety Programs

Jeff Michael U.S. DOT/NHTSA DC Associate
Administrator,
Research and

Program

Development
Bill O'Leary U.S. DOT/NHTSA DC Highway Safety

Specialist
Dereece | Smither U.S. DOT/NHTSA DC Research

Psychologist,
NCREP Project
Manager

Philip Weiser U.S. DOT/NHTSA DC Acting Chief,
Enforcement and
Justice Service
Division

Diane Wigle U.S. DOT/NHTSA DC Chief, Impaired
Driving Division

Kathy Blythe U.S. DOT/Volpe MA | Consultant
Center

Jeffrey Bryan U.S. DOT/Volpe MA | Supervisory
Center Transportation

Specialist

Eve Rutyna U.S. DOT/Volpe MA | Transportation
Center Industry Analyst

Felicity Shanahan | U.S. DOT/Volpe MA | Engineer Research
Center Psychologist
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Appendix C: Agenda

Tuesday, July 14, 2015

8:30 am to 9:00 am

9:00 am

9:45 am

10:30 am
10:45 am
11:30 am

12:15 pmto 1:30 pm

Registration

Welcome

Introductions

NCREP Background

Overview of the Examination of Marijuana on the DWI System Project, Phase |

Phase Il Project Plans

Expert Panel Discussion
Enforcement (Discussion questions will be the same for each topic)

1. What changed with the new laws?

a. What really worked?

b. What didn’t work?
2. Knowing what you know now what would you have done differently?
3. What are you planning to do in the future?

Break
Prosecution
Adjudication, the Court System, and Treatment

Lunch

1:30 pm Forensic Laboratory
2:15 pm Data (moved to Wednesday morning)
3:00 pm Break
3:15 pm State Highway Safety Office
4:00 pm Public Outreach and Communication
4:45 pm Wrap up / What is unfinished from today?
5:15 pm Close
Wednesday, July 15, 2015
9:00 am Measurements to Evaluate the Effects of Legalizing or Decriminalizing
Marijuana
10:45 am Break
11:00 am Open Discussion about Next Steps and State Needs
12:00 pm Close
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Appendix D: Status of State Marijuana Laws in Expert
Panel States

Possession Limits?

Medical®

Recreational

Comments

Arizona

California

Colorado

X 2.5 0z. usable; 12 plants
Passed
11/2/2010

Effective
4/14/20113

X 8 0z. usable; 6 mature or
Passed 12 immature plants
11/5/1996

Effective
11/6/1996

X 2 0z. usable; 6 plants (3
Passed mature, 3 immature)
11/7/2000

Effective
6/1/2001

X

Passed
11/6/2012°

Effective
12/10/20127

A legalization measure (Arizona
Regulation and Taxation of Marijuana
Act Initiative) may appear on the
November 8, 2016, ballot.

Upon voter approval, the measure
would legalize the possession and
consumption of marijuana by persons
aged 21 years or older. Persons may
grow up to 6 plants in their homes. A
15 percent tax would be levied on the
sale of marijuana. The act establishes a
Department of Marijuana Licenses and
Control, as well as empowers local
governments to regulate and limit
marijuana businesses. *

The Recreational and Medical
Marijuana Legalization Initiative (#15-
0049) will not be on the November 8,
2016, ballot in California.”

Amendment 64, a Colorado Marijuana
Legalization Amendment, was
approved on the November 6, 2012,
ballot in Colorado as an initiated
constitutional amendment. The measure
legalized marijuana in the state.®

The amendment provides regulation of
marijuana, permitting a person 21 years
of age or older to consume or possess
limited amounts of marijuana (1 oz. or
less)... or possession of no more than
six marijuana plants.®

! http://medicalmarijuana.procon.org/view.resource.php?resourcel D=000881 (site updated 6/28/2016)

2 http://medicalmarijuana.procon.org/view.resource.php?resourcel D=000881

% https://ballotpedia.org/Arizona_Medical Marijuana_Question, Proposition 203 (2010)

4 https://ballotpedia.org/Arizona_Regulation_and Taxation of Marijuana_Act Initiative (2016)

5 https://ballotpedia.org/California_Recreational and Medical Marijuana_Legalization Initiative (2016)

® https://ballotpedia.org/Colorado_Marijuana_Legalization_Initiative, Amendment 64 (2012)

" www.huffingtonpost.com/2012/12/10/hickenlooper-signs-amendm_n_2272168.html

8 https://ballotpedia.org/Colorado_Marijuana_Legalization_Initiative, Amendment 64 (2012)

S\www. leg.state.co.us/LCS/Initiative%20Referendum/1112initrefr.nsf/c63bddd6b9678de787257799006bd3

91/cfa3bae60c8b4949872579c7006fa7ee/$FILE/Amendment%2064%20-

%20Use%20&%20Requlation%200f%20Marijuana.pdf
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State

Maine

Maryland

Montana

Oregon

Medical® Possession Limits?

X 2.5 0z. usable; 6 plants
Passed
11/2/1999

Effective
12/22/1999

X 30-day supply, amount
Passed to be determined.

4/14/2014
Effective
6/1/2014

X 1 oz. usable; 4 plants
Passed (mature); 12 seedlings.

11/2/2004

Effective
11/2/2004

X 24 0z. usable; 24 plants
Passed (6 mature, 18 immature)
11/3/1998

Effective
12/3/1998

Recreational

X

Filed:
2/22/2016
Adjourned sine
die®
Effective:

October 1,
2016

X
Passed
11/4/2014%
Effective
07/1/2015%

Comments

The Maine Legalize Marijuana
Initiative (Question 1) is on the Maine
November 8, 2016, ballot.

The act would allow possession and use
of up to 2 % oz. of marijuana by
persons 21 years of age or older.
Persons can possess up to 6 immature
plants or seedlings, and up to six
flowering marijuana plants at the
person’s home. The act would allow the
cultivation, manufacture, distribution,
testing, and sale of marijuana/products
subject to state regulation, taxation, and
local ordinance. *°

Marijuana CONTRol (Cannabis
Oversight and Nondiscrimination
through Taxation, Regulation, and
Legalization) Act of 2016 is in the
house.

Repeals specified criminal and civil
prohibitions against the use and
possession of marijuana. **

The Marijuana Legalization Initiative,
CI-115 may be on the Montana ballot
November 8, 2016.

The measure would establish that adults
have the right to purchase, consume,
and possess marijuana, subject to age
limitations. **

The Oregon Legalized Marijuana
Initiative, Measure 91, was approved on
the November 4, 2014, statewide ballot
in Oregon as an initiated state statute.
The measure legalized recreational
marijuana for people 21 years of age
and older, allowing adults over this age
to possess up to 8 oz. of “dried”
marijuana and up to four plants.*’

10 hitps://ballotpedia.org/Maine Legalize Marijuana_Initiative, Question 1 (2016)

Y https://legiscan.com/MD/bill/HB1580/2016

Lhttp://mgaleg.maryland.gov/webmga/frmMain.aspx?pid=billpage&stab=01&id=hb1580&tab=subject3&y

s=2016RS

13 https://trackbill.com/bill/md-hb1580-marijuana-control-cannabis-oversight-and-nondiscrimination-

through-taxation-requlation-and-legalization-act-0f-2016/1271928/

4 https://ballotpedia.org/Montana_Marijuana_Legalization_Initiative, CI-115 (2016)

'8 https://ballotpedia.org/Oregon_Legalized Marijuana_Initiative, Measure 91 (2014)

18 \www.thedailychronic.net/2014/38266/oregon-has-legalized-marijuana-an-overview-of-measure-91/

7 https://ballotpedia.org/Oregon_Legalized Marijuana_Initiative, Measure 91 (2014)
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State Medical®

Vermont X

Passed
5/26/2004

Effective
7/1/2004

Washington X

Passed
11/3/1998

Effective
11/3/1998

Possession Limits?

2 0z. usable; 9 plants (2
mature, 7 immature).

24 0z. usable; 15 plants

Recreational

X

Passed:
2/25/2016

Effective:

1/2/2018
(expected)

X

Passed
11/6/2012

Effective®®
12/6/2012

Comments

Vermont Senate passed bill S. 241 on
2/25/2016 to allow possession and sales
of recreational cannabis to people 21
years and older beginning January 2,
2018, if enacted.

The bill does not permit edibles or
personal growing of marijuana. *®

The Washington Marijuana
Legalization and Regulation, Initiative
502, was approved on the November 6,
2012, statewide ballot.

The measure legalized the production,
possession, delivery, and distribution of
marijuana. The initiative regulated the
sale of small amounts of marijuana to
people 21 and older.

Additionally, the measure made it
illegal for a motorist to have more than
5 nanograms of THC per mL of blood
in their system.?

'8 http://thinkprogress.org/justice/2016/02/27/3754529/vermont-legalize-marijuana/

19 www.lig.wa.gov/publications/Marijuana/l-502/Fact-Sheet-1502-11-7-12.pdf

20 https://ballotpedia.org/Washington Marijuana_Legalization and Regulation, Initiative 502 (2012)
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Appendix E: Drugged Driving Per Se Laws**

(I

NATIONAL CONFERENCE of STATE LEGISLATURES

The Forum for America’s Ideas

Drugged Driving Per 5e Laws

State/Jurisdiction

Statutory Citation

Per Se Laws
(Statutes that make it a criminal
offense to have a drug in one’s
body/body fluids while operating a
motor vehicle.)

Arizona Ariz. Rev. Stat. § 28-1381 Any amount of Drug or Metabolite.
Colorado Colo. Rev. Stat. §42-4-1301 5 nanogram threshold of THC.
Delaware 21 Del. Code § 4177 Any amount of Drug or Metabolite.
Georgia Ga. Code Ann. § 40-6-391 Any amount of Drug or Metabolite.
inois Ill. Comp. Stat. § 625 ILCS 5/11-501 | Any amount of a prohibited drug.
Indiana Ind. Code Ann. § 9-30-5-1 Any amount of Drug or Metabolite.
lowa lowa Code §321).2 Any amount of a prohibited drug.
Kentucky Kentucky Rev. Stat. §1894.010 Any amount of

(a) Any Schedule | controlled
substance except marijuana;
(b) Alprazolam;

(c) Amphetamine;

(d) Buprenarphine;

(e) Butalbital;

(f) Carisoprodol;

(g) Cocaine;

(h) Diazrepam;

(i) Hydrocodone;

(il Meprobamate;

(k) Methadane;

(1) Methamphetamine;

(m) Oxycodone;

(n) Promethazinge;

(o) Propoxyphene; and

(p) Zolpidem.

21 http://www.ncsl.org/documents/transportation/persechartOct2015.pdf
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Virginia Va. Code §18.2-266 Specified amounts of specified
prohibited drugs.

Washington Initiative 502 S nanogram threshaold of THC.

Wisconsin Wis. Stat. Ann. § Any amount of a prohibited drug.

346.63

Michigan Michigan Vehicle Code § 257.625 | Any amount of a prohibited drug.?

Minnesota Minn. Stat. Ann. 51694 Any amount of Drug or Metabolite 2

Montana 2013 MT House Bill 168 5 nanogram threshold of THC.

Mevada Mev. Rev. Stat. Ann. § 484C.120 Specified amounts of specified
prohibited drugs.

Morth Carolina M.C. Gen. Stat. §§ 20- Any amount of schedule | substance.

138.1, 20- 138.3 lllegal for any person age 21 to drive

with any amount of a prohibited drug
or substance.

Chio Chio Rev. Code §4511.19 Specified amounts of specified
prohibited drugs.

Cklahoma Oklahoma Stat. Ann. §11-902 Any amount of schedule | controlled

substance (as defined by Oklahoma
statutes) or metabolites or analogs.

Pennsylvania

Pa. Con. Stat. §75-3802

Any amount of Drug or Metabolite.

Rhode Island

R.l.Gen. Laws § 31-27-2

Any amount of a prohibited drug.

South Dakota

5.D. Codified Laws §32-23-1

lllegal for any person age 21 to drive
with any amount of a prohibited drug
or substance.

Utah

Utah Code §41-60-517

Any amount of Drug or Metabolite.

*All other states require the drugs to render a driver “incapable” of driving safely, require that the drug
impair the driver’s ability to operate safely, or require a driver to be “under the influence or affected

by an intoxicating drug”.

Motes:

1. The Michigan Supreme Court ruled that “medical” marijuana users were not subject to the per
se standard. In cases of drugged driving by an approved medical marijuana user, the state must

prove the driver was impaired by marijuana at the time of the arrest.

2. The statute specifically exempts marijuana from the per se standard.

Source: (NHTSA, 2009; NCSL, 2015)
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