City of Alameda

OPEN GOVERNMENT COMMISSION
2263 Santa Clara Avenue, Suite 380
Alameda, CA 94501
(510) 747-4800

SUNSHINE ORDINANCE COMPLAINT

Complaint against which Department or Commission: City Manager & City Attorney Offices

Name of individual contacted at Department or Commission:

OAlleged violation of public records access.
MAlleged violation of public meeting. Date of meeting: Jan. 15, 2019

Sunshine Ordinance Sections: 2-91.5,2-93.2

VIOLATIONS

Section 2-93.2(b) - The January 15, 2019 agenda item 6-B did not include the formal written
decision of the Open Government Commission as an exhibit, revealing that it had not been
issued.

Section 2-91.5(b) - The January 15 agenda description did not adequately inform the general
public that, if the item was defeated, the council’s vote would be meaningless. This did not
satisfy the commission’s order.

BACKGROUND

On Nov. 14, 2018, the Open Government Commission (Commission) unanimously ruled to
sustain my complaint that a violation of Sunshine Ordinance Section 2-91.5 had occurred by
failing to adequately inform the public 12 days in advance of their vote to double the number of
full-service retail marijuana dispensaries. The Commission ordered that the Council’s Oct. 16
decision be set aside and the matter re-noticed. A written decision was to follow within 14
business days, as required by Sunshine Ordinance 2-93.2. No written decision was issued.

On Dec. 3, 2018, the City, however, requested another hearing on the case before the
Commission. The hearing was held on Monday, Dec. 17, just one day prior to the deadline for
the Commission to render a formal written decision as per Section 2-93.2 (b). The Commission
declined to hear the item again and instead edited and signed the city’s proposed written
decision for submission. A hand-edited version is attached. | have not received a formal typed
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version of this document, nor was a revised document included in the packet to council at the
Jan. 15, 2019 Council hearing.

According to the January 15 staff report, the re-agendizing of the amendments passed on Oct.
16, 2018 was the city manager’s response to the Sunshine Ordinance violation. The agenda
title and report portrayed that the decision would be binding. The city attorney (at the
direction of the city manager) asserted that the adopted ordinance would remain in place
regardless of the vote. The council did not pass the amendments, which included the addition
of two more full service marijuana dispensaries.

It became clear at this point that, staff had not followed the Commission’s decision, which had
stipulated that the amendments be made “null and void” before the amendments would be re-
heard.

PRAYER FOR RELIEF

1) Order the city to pay a fine pursuant to Sunshine Ordinance 2-93.8 for not following the
Commission’s direction, and 2) issue an amended ruling, which would include this background,
that directs the city once again to set aside and re-notice the first reading of the amendments.

Specifically, section 2-93.8 provides: “If the Commission finds a violation of section 2-92, the
Commission may order the City to comply. The Commission may impose a two hundred fifty
(5250.00) dollar fine on the City for a subsequent similar violation, and a five hundred ($500.00)
dollar fine for a third similar violation, that occurs within the same 12-month period. [1]] Fines
shall be used for records retention technology, and/or Sunshine Ordinance training and
education.”

Council must respect the intent of the Commission to properly re-hear the Oct. 16
amendments. Section 2-93.7 clearly states that the “Sunshine Ordinance supersedes other local
laws. Whenever a conflict in local law is identified, the requirement which would result in
greater or more expedited public access to public information shall apply.”

A complaint must be filed no more than fifteen (15) days after an alleged violation of the
Sunshine Ordinance.

Name: Serena Chen Address:931 Independence Dr., Alameda 94501

Telephone No: 510-435-5889 E-mail Address: serenatchen@gmail.com

Date:1/25/2019

Oyl 42

Signature
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Memo to the OGC ATTACHMENT B (PAGES 39-48 — Staff Report Attachment) -

BEFORE THE OPEN GOVERNMENT COMMISSION

OF THE CITY OF ALAMEDA

Inre: Case No. 18-02
The Complaint of Serena Chen

Serena Chen, DECISION OF THE
Complainant OPEN GOVERNMENT COMMISSSION
OF THE CITY OF ALAMEDA

The City of Alameda,
Respondent

Originally, the above entitled matter came on for hearing by the Open Government
Commission of the City of Alameda under the Sunshine Ordinance of the City of
Alameda, Section 2-93.2 (b), Alameda Municipal Code on November 14, 2018, at
which time the Commission rendered a decision to sustain the complaint. (All
further references to Section numbers are to the Alameda Municipal Code.) At the
request of the City Attorney’s Office, the Commission held a special meeting on
December 17, 2018 to consider a memorandum from the City Attorney’s Office and

to provide the parties an opportunity to respond.

Facts

In compliance with the Sunshine Ordinance, the City Clerk on October 4, 2018

NTTACHnG-T &
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published the agenda and supporting materials for the City Council’s meeting on
October 16, 2018. In relevant part, the title for Agenda item 6-G provided that
* there would be a public hearing to consider the introduction of an ordinance to
amend the Municipal que in a number of .respects concerning cannabis
businesses, for examble, by adding cannabis retail businesses as conditionally
permitted uses in certain zoning districts, by adding two “delivery-only” Cannabis
Retail Businesses as a. conditionally permitted use in the C-M, Commercial-
Manufacturing Zoning District, eliminating the dispersion requirements for
“delivery-only” cannabis businesses. The agenda for this item is attached as

Exhibit 1.

The City Council conducted a public hearing on these items on October 16, 2018.
During the public hearing, Council resclved to include in the amendments a
modification to the amendment aIIowing. two “delivery-only” dispensaries, such
that these cannabis businesses would be required to offer delivery of cannabis
{“delivery required”) and would also be open to the public, in recognition that the
State and local requirements for either (”delivery-only’.' versus “delivery required”)
would be the same. Following the close of the public hearing the City Cou.ncil

introduced on first reading an ordinance amending various sections of the
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Municipal Code 'concernihg cannabis businesses, including that two “delivery
reguired” dispensaries, which would be open to public, be allowed. In responsé to
a questioﬁ ab'out whefher the ordinance could be introduced that evening with fhe
inclusio_n of fhe two “delivery required” dispensafies as conditionally permitted

uses, the City Attorney advised yes.

- On Octobe.rSO, 2018, S-ereﬁa_ Chen timely filed a Sunshine Ordinance Complaint
.against the Alameda City Céuncil ‘concerning an alleged violation of a public
meeting on October 16, 2018, citing a violation of Section 2-91'._5, Agenda
Requirements. The complaint stateg the City Cdﬁncél voted to add two additional ‘
~ cannabis dispénséry permits without prior nétification. More speCificaIIy; the
complaint states nowhere in the agenda title br tekt of the staff report concerniﬁg
cénna‘bis: businesses was there any mention that. the number of ”full-servicer

marijuana dispensaries” would be increased.

The complaint cites to Section 2-90.1 of the Municipal Code that provides thatone
of the goals of the Sunshine Ordinance is to ensure that Alameda residents have
the ‘opportunity to address the Council prior to a decision being made. The

' cdmplaint also cites to Section 2-91.5 of the Municipal Code that provides agendé
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items afe to be contain a meaningfui description of each item of business to be
transacted and that the description of such items be sufficiently clear and specific
to alert a person of average intelligence and education whose interests are affected
by the item that he or she may have reason to attend the meeting or seek more

information about the item. A copy of the complaint is attached as Exhibit 2.

In response to the complaint, the City Attorney’s Office eme;iled Ms. Chen that
the aordinance addressed in her complaint was not final ("are being amended”),
but would be on the Council’s November 7, 2018 agenda for “second reading”.
She was invited to attend and be heard concerning the ordinance amendments,
or to submit comments in writing if she could not attend, in addition to being
furnished with materials to do so. A copy of the Council’'s November 7, 2018

agenda is attached as Exhibit 3.

On November 7, 2018, Ms. Chen appeared, as did other members of the public, at
the City Council meeting and addressed the Council concerning the amendments,
in addition to emailing written comments prior to the meeting. After discussion,

Council adopted the ordinances as presented in the November 7 agenda.
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On November 14, 2018, the Commission conducted a hearing on the complaint.
After hearing from the complainant and the City, the Commission sustained the
complaint and ordered that the Ordinances in question be re-noticed for a first

reading and that the Ordinances were null and void.

Thereafter, the City Attorney’s Office provided a legal memorandum to the
Commission that set forth in more detail why there had not been a violation of the
Sunshine Ordinance. Even assuming there was a violation, the City Attorney
concluded that the Commission did not have legal authority to render Ordinances
adopted by»the City Council as‘nuII and void. Rather, if the Commission continued
to conclude that there had been a violation of the Sunshine Ordinance, it should
recommend to the City Couﬁcil that the Ordinances be considered for re-
introduction following a public hearing and that the adopted Ordinances be

repealed.

At the request of the City Attorney’s Office, the complaint was returned to the
Commission on December 17, 2018 for further consideration in light of the City

Attorney’s memorandum.
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Procedure

Under the Sunshine Ordinance, when an official complaint has been filed, the Open
Government Commission, created under the Sunshine Ordinance, hears the
complaint and renders a formal written decision. The complainant and the City .
then shall appear at a hearing.l During the hearing, the O;;en Government
Commission considers the evidence and the arguments of the parties before
making its decision. Section 2-93.2 (b). The Commission conducted the hearing on
November 14, 2018 and considered the evidence and arguments of Ms. Chen and
the City. The Commission conducted a further hearing 6n the complaint on
December 17, 2018 for the limited purpose of considering the City Attorney’s legal
memorandum and providing Ms. Chen an opportunity to respond to the legal

memorandum.

Discussion
One of the goals of the Sunshine Ordinance is that residents have the opportunity
to address the City Council prior to decisions being made. Section 2-90.1, AMC.

Here, Ms. Chen had, and took, the opportunity on November 7, 2018, to address
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the City Council about her concerns about the amendments to the cannabis
ordinances prior to the City Council making a final decision on the amendments.
Notwithstanding that, for the following reasons, the Commission finds a violation

not only of Section 2-90.1 AMC, but also of Section 2-91.5 AMC.

Concerning the agenda title on October 16, 2018, the title included numerous
. proposed changes to the cannabis ordinances including the possibility of cannabis
retail businesses being conditionally permitted in certain zoning districts,
increasing the number Qf cannabis retail businesses and eliminating the dispersion
requirements for certain cannabis businesses. Despite the breadth of these
revisions, a person of average intelligence and education who had concerns about
"the number of full-service cannabis dispensaries could have censidered attending
the meeting on October 16 (or sought more information). More specifically as to
Ms. Chen’s complaint, although it is arguable that the agenda description wés
meaningful in that it apprised members of the public that there would be an
increase in thre number of dispensaries that would offer delivery services, the City
ComeiI’s actio-n fell outside the ambit of that brief, concise description. At a
minimum, the diﬁerence between the agenda description posted for the October

16, 2018 regular meeting (“delivery only” dispensaries, closed to the public) and
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the actual action taken by the Council (‘”de!ivery required,” open to ;che public) is
substéntiali enough that members of the public may have beenr confused as to
whether or not they should appear to be heard or seek more information. In the
end, the Commission recogmizes that this comptaint poses a very close question,”
but-eon-balanee-we find that the complaint that there was a violation of Section 2-

91.5, AMC shoutdbresustaimed.  and the complaint is therebv sustained

Turning now to the question of the appropriate penalty and how to give force and
effect to Section 2-93.8 that provides that the Commission may order an action
taken in violation of Section 2-91.5 “null and void” in light of the Commission’s

tircumscribed authority to set aside Council legislative action, the Commission

directs
recommends the following:
‘ ~ may
2 1, City Council stoutd consider re-introducing the two Ordinances in question
properly
following a noticed public hearing.

Z. The agenda Title tor those items should track the agenda title that appeared

because that agenda title satisfies Sections 2-90.1 and Section 2-91.5
ot ‘
1. SB—€tityCouncitshoutd-considerrepeating Ordinance Nos. 3227 and 3228.are null and void.
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Decision

" There was a violation of Se;tion 2-90.1 and Section 2-91.5 of the Alameda
Municipal Code as set forth in .Ms. Chen’s complaint of October 30, 2018. The
complaint, therefore, is SUSTAINED. fnﬂafdehtcrcarﬁrouf—tfwdeﬁwvthe
- . ds—i  1’2  3 vel --|"|F ; )

consideration by the Council.

Signatures are on the following page.
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